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280 FILED SEP 2,1948 HARRY M. HULL, Clerk 

UNITED STATES DISTRICT COURT FOR TEtE 
DISTRICT OF COLUMBIA 


RALPH MAHONEY, a minor, by and through his 

friend and mother, 

HELEN ARMSTRONG 
2320 H Street, N. W., Washington, D. C. 

and 

HELEN ARMSTRONG 
2320 H Street, N. W., Washington, D. C. 

Plaintiffs 

vs 

DISTRICT OF COLUMBIA, a body Corporate, 
. 14th and E Streets, N. W., Washington, D. C. 

and 

SARAH EDNA BOWLES 
1515 Crittenden Street, N. W., Washington, D. C. 

Defendants 


CIVIL ACTION NO. 3630-48 


next 


COMPLAINT FOR DAMAGES FOR PERSONAL 
INJURY AND FOR OTHER PURPOSES 

Comes now the plaintiffs, Ralph Mahoney, a minoif, by 
and through his next friend and mother, Helen Armstrong, 
and Helen Armstrong in her own right and say: 

1. This Court has jurisdiction of this cause under Title 
1 sections 102 and 901 of the Code of Laws for the District 
of Columbia (1940 Edition). 
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2. The plaintiff, Ralph Mahoney, is an infant, 8 years of 
age, who brings this cause by and through his mother and 
next friend. Helen Armstrong, an adult citizen of the 
United States under no legal disability. 

3. The plaintiff, Helen Armstrong, brings this cause in 
her own right as mother and natural and legal guardian of 
the infant co-plaintiff. 

4. The defendant, District of Columbia, is a municipal 
corporation amenable to suit herein under the aforesaid 
Code provisions. 

5. The defendant, Sarah Edna Bowles, is the owner of 
premises abutting and adjoining the public space herein¬ 
after described and is an adult citizen of the United States 
under no legal disability who is sued in her own right. 

6. On a date unknown plaintiffs the defendants erected, 

caused to be or allowed to be erected a brick wall 
281 upon public property abutting and running along 
side and in front of Lot 810 in square 42, commonly 
known as premises 2320 H Street, N. W., in the District of 
Columbia. 

7. The said sidewalk and brick wall is located on wholly 
the property of the United States, which property is sub¬ 
ject to the control of the defendant cooporation, but which 
wall, plaintiffs allege upon information and belief, was ac¬ 
quired, erected or caused to be erected by defendant, 
Sarah Edna Bowles, by and with the knowledge and con¬ 
sent of the defendant Corporation, for the enhancement 
of value and benefit of premises 2320 H Street, N. W. owned 
by defendant, Sarah Edna Bowles. 

8. That as the result of the defendant’s negligence and 
failure to keep said wall in good repair, on March 30, 1948, 
the said wall fell, collapsed and crumbled upon the plaintiff, 
Ralph Mahoney, while the plaintiff was using the aforesaid 
abutting and adjoining sidewalk for a lawful and proper 
purpose. 

9. As a direct result thereof the plaintiff, Ralph Mahoney, 
was injured about the head and body and furthed suffered 


a broken leg therefrom; the plaintiff was confined to a hos¬ 
pital, suffered, excruciating mental and physical pain, and 
has ever since and to the present date been under care of 
a physician; and will be permanently scarred and disfigured 
all to the damage and injury of the plaintiff in the sum of 
ten thousand dollars ($10,000). 

10. The plaintiff, Helen Armstrong, as mother and 
natural and legal guardian has incurred medical bills for 
care and treatment of said infant and because of her poor 
financial circumstances has been unable to pay therefor 
but has been required to accept such charity as was given 
her; she has been further required to expend money for 
transporting said infant to and from the hospital and 
clinic and for other medical treatment, and has been re¬ 
quired to spend long hours in nursing and devoting 
special care to said infant ever since and to the present 
date and will be required to secure medical treatment and 
expend additional sums of money and devote special c are 
and nurse said infant plaintiff for some unknown time 
in the future, all as a result of the wrongful and negligent 
conduct of the defendant's as aforesaid. 

11. Plaintiff Helen Armstrong avers that she was seated 
adjacent to and looking out a window in the building on 
premises 2320 H Street, Nw., which window was a few* 

feet from the aforesaid wall and overlooking same 
282 at the time of the aforesaid collapse, fall and crum¬ 
bling of said wall; that the shock nad impact of said 
falling wall caused plaster to fall from the wall of daid 
building upon and against the said plaintiff and a piece; of 
same lodged in her eye; the plaintiff was thereby rendered 
ill from shock and fright both for her personal safety and 
that of her infant child and from injury to herself; the 
plaintiff reqired medical treatment therefor and was con¬ 
fined to bed therefrom, all to her injury and damage in the 
sum of $3,000. 

12. Plaintiff, Helen Armstrong, avers that she has been 
informed by the attending physician that the infant plain- 
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tiff’s leg may have to be rebroken and reset as the same is 
healing with a large honey lump on the same, which causes 
the infant plaintiff to have a decided limp while walking 
and from which the infant plaintiff continuously complains 
of and suffer great pain therefrom. The plaintiff lacks 
funds with which to engage specialist for the reqired 
treatment. 

13. Notice in writing of this claim was given to the de¬ 
fendant corporation on May 26, 1948, in accordance with 
Title 12 section 208 of the Code of Laws for the District 
of Columbia, (1940 Edition). 

WHEREFORE, the premises considered the plaintiff 
prays: 

1. That process issue against the defendants requiring 
them to appear and answer the exigencies of this complaint 
and that service of said process be made upon one of the 
Commissioners of defendant Corporation in accordance 
with Title 1 section 901 of the D. C. Code, (1940 Edition). 

2. That upon final hearing the plaintiff, Ralph Mahoney, 
be awarded judgment against the defendants, both jointly 
and severally, in the sum of ten thousand dollars ($10,000), 
besides costs. 

3. That the plaintiff, Helen Armstrong, be awarded judg¬ 
ment against the defendants both, jointly and severally, in 
the sum of three thousand dollars ($3,000), besides costs. 

4. That plaintiffs be awarded a jury trial herein and 
that this cause be advanced for trial. 

5. For such other relief as the nature of this cause may 
require. 

Helen Armstrong 

HELEN ARMSTRONG, as next friend 
and mother of Ralph Mahoney. 

Helen Armstrong 
HELEN ARMSTRONG, pro se 
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• • • • • • • * j • 

Andrew W. Carroll 

Andrew W. Carroll 
Attorney for Plaintiff 
2001 11th Street, N. W. 

DUpont 3630 

284 FILED SEP 20 1948 HARRY M. HULL, Clerk 

• • • • 1 • • • • • 

CIVIL ACTION NO. 3630-48 


ANSWER OF SARAH EDNA BOWLES TO 
COMPLAINT FOR DAMAGES 


Comes now the defendant, Sarah Edna Bowles, by ^nd 
through her attorney, Cornelius H. Doherty, and for answer 
to the Complaint filed herein avers as follows: 

1. This defendant admits that sufficient facts are pleaded 
to bring this matter within the jurisdiction of this Court. 

2. This defendant admits that she is the owner of {he 
premises known as 2320 H Street, N. W., but denies each 
and every other allegation contained in the said Complaint. 

3. This defendent denies that the infant plaintiff, Ralph 
Mahoney, and/or the plaintiff, Helen Armstrong, was in 
any way injured or damaged by reason of any negligence 
of this defendant, her agents or employees. 
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WHEREFORE this defendant prays that the said 
285 Complaint be dismissed with costs. 

Cornelius H. Doherty 

Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Defendant, 

Sarah Edna Bowles 

• • • 


Civil Action No. 3630-48 


ANSWER OF DEFENDANT DISTRICT 
OF COLUMBIA 

v 

First Defense 

Complaint fails to state a claim against defendant Dis¬ 
trict of Columbia upon which relief can be granted. 

Second Defense 

1. Defendant District of Columbia denies that this Court 
has jurisdiction of this cause based on the Statutes stated 
in paragraph numbered 1 of the Complaint. 

2. and 3 . Defendant District of Columbia is without 
knowledge or information sufficient to form a belief as to 
the allegations of paragraphs numbered 2 and 3 of the 
Complaint. 

4. Defendant District of Columbia admits the allegations 
of paragraph numbered 4 of the Complaint. 
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5. Defendant District of Columbia is without knowledge 
or information sufficient to form a belief as to the allega¬ 
tions of paragraph numbered 5 of the Complaint. 

6. Defendant District of Columbia admits that it allowed 
to be erected a brick wall upon the public parking alongside 
and in front of Lot No. 810 in Square No. 42, commonly 
known as premises 2320 H Street, N. W., in the District of 
Columbia. Defendant District of Columbia denies the re¬ 
maining allegations of paragraph numbered 6 of the Com¬ 
plaint. 

287 7. Defendant District of Columbia admits that the 

sidewalk and brick wall in front of premises 2320 H 
Street, N. W., is located on property of the United Stages, 
subject to the control of the defendant, District of Colum¬ 
bia. Defendant District of Columbia denies the remaining 
allegations of paragraph numbered 7. 

8. Defendant District of Columbia is without knowledge 
or information sufficient to form a belief as to whether Said 
wall fell, collapsed or crumbled upon the plaintiff Ralph 
Mahoney while the plaintiff was using the aforesaid abut¬ 
ting and adjoining sidewalk for a lawful and proper pur¬ 
pose. Defendant District of Columbia denies the remaining 
allegations of paragraph numbered 8. 

9,10,11 and 12. Defendant District of Columbia is with¬ 
out knowledge or information sufficient to form a belief as 
to the allegations of paragraphs numbered 9, 10, 11 and 12 
of the Complaint. 

13. Defendant District of Columbia admits the allega¬ 
tions of paragraph numbered 13 of the Complaint. 

Third Defense 

Defendant District of Columbia says that if plainiiff 
Ralph Mahoney sustained the injuries and damages Al¬ 
leged that the same were proximately caused by his oj^n 
negligence. 
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Fourth Defense 

Defendant District of Colnmbia says that plaintiff was 
guilty of contributory negligence. 

Vernon E. West, 

Vernon E. West, 

Corporation Counsel , D. C. 

Oliver Gasch 
Oliver Gasch 

Assistant Corporation Counsel , D. C. 
John J. Donnelly, Jr. 

John J. Donnelly, Jr. 

Assistant Corporation Counsel , D. C. 

***•## 

289 FILED DEC 14 1949 HARRY M. HALT,, Clerk 
Civil Action No. 3630-48 


PRETRIAL PROCEEDINGS 

STATEMENT OF NATURE OF CASE: Suit by mother 
for personal injuries to self and for out-of-pocket expenses 
for self and minor, also suit by mother, as next friend, for 
minor son for bis injuries sustained in accident. Plaintiff 
claims that a party or retaining wall to the east of 2023 
H St., N. W. having been erected some time previous to the 
accident by individual defendant on public space, but was 
not maintained in reasonably safe condition, the result of 
which plaintiff mother and minor child sustained injuries 
upon collapse of a portion of the wall. 
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Permanent injuries claimed possibly to leg of minor! 

Defendant Bowles admits she owns the property, 2|023 
H St., N. W., and that plaintiff and minor son occupied 
property but that defendant, Bowles, had not leased it to 
them or otherwise had any contractual relations ^ith 
them; that defendant, Bowles, had no knowledge of hny 
dangerous condition of wall either actual or constructive. 
Defendant also claims contributory negligence on the part 
of child knowing the dangerous condition and with such 
knowledged placed itself in dangerous situation, also con¬ 
tributory negligence on part of mother in placing chilc| in 
dangerous situation and in placing herself in dangerous 
situation, if any existed. Defendant, Bowles, denies any 
obligation on’her part to maintain the wall in safe condi¬ 
tion. 

Defendant, Municipality, maintains it exercised reason¬ 
able care to maintain the public way in reasonably safe 
condition and that it had no notice, actual or cpn- 
290 structive of any dangerous condition, makes the sajne 
defense of contributory negligence of minor and 
mother, as claimed by Bowles. 

Defendants are given permission by stipulation of plain¬ 
tiff’s counsel to treat their answers as being amended so as 
to set forth the claim for contributory neglience as hereto¬ 
fore stated, without formal amendment of the answers. 

STIPULATIONS: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that t!he 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to pre¬ 
vent manifest injustice: 

Photographs bearing initials of the Court may be Re¬ 
ceived in evidence without formal proof. 

X-rays of Dr. I. Lattmann, also Drs. Groover, Christie & 
merritt and certain bills bearing initials of the Court may 
be received in evidence without formal proof subject to qb- 
jections as to materiality and relevancy. 
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Photostat of lease bearing initials of the Court may be 
received in evidence without formal proof subject to objec¬ 
tions as to materiality and relevancy. 

Dated Dec. 14, 1949 

BOLITHA J. LAWS, Pretrial Justice 

*****•#•• 

315 FILED NOV 15 1950 HARRY M. HULL, Clerk / 

VERDICT AND JUDGMENT 

This cause having come on for hearing on the 10th day 
of November, 1950, before the Court and a jury of good and 
lawful persons of this district to wit: 

1. Francis E. Gross 7. George E. Proudley, Sr. 

2. Kenneth V. Francis 8. Joyce J. McGraw 

3. Eurkert M. Boardley 9. Leah Levin 

4. Wiley E. Magee 10. Talton E. Hayes 

5. Clarence J. Kern 11. Martha E. Maschauer 

6. Frank L. Colohan, Jr. 12. Louis W. Roy, Jr. 

who, after having been duly sworn to well and truly try 
the issues between Ralph Mahoney, a minor, by and through 
his next friend and plaintiff mother, Helen Armstrong and 
District of Columbia, a body corporate and Sarah Edna 
Bowles, defendants, and after this cause is heard and given 
to the jury in charge, they upon their oath say this 15th 
day of November, 1950, that they find the issues aforesaid 
in favor of the plaintiff and that the money payable to him 
by the defendants by reason of the premises is the sum of 
$2,250.00. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendants the sum of $2,250.00 together with costs. 

HARRY M. HULL, 

Clerk, 

By PAUL A. RAM, 

Deputy Clerk. 

By direction of 

Judge T. Alan Goldsborough 
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321 FILED JAN 22 1951 HARRY M. HULL, Clerk 

NOTICE OF APPEAL 

Notice is hereby given this 22nd day of January, 'l 951, 
that Sarah Edna Bowles hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 5th day of Jan¬ 
uary, 1951 in favor of Ralph Mahoney, a minor against said 
Sarah Edna Bowles. 

Cornelius, H. Doherty 

Cornelius H. Doherty 
Attorney for Defendant, 

Sarah Edna Bowi.es 
1010 Vermont Avenue, N. W. 

Notice to be sent to: 

Andrew W. Carroll, Esquire ~ 

2001 11th Street, N. W. 

Washington, D. C. 

Corporation Counsel 
District Building 
Washington, D. .C. 

#**•** *#• 

322 FILED JAN 24 1951 HARRY M. HULL, Clerk 

NOTICE OF APPEAL TO UNITED STATES COIfRT 
OF APPEALS FOR THE DISTRICT OF COLUMBIA 

UNDER RULE 73(b) 

Notice is hereby given that the District of Columbia, a 
body corporate, one of the defendants above named, hereby 
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appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the final judgment entered in this 
action on January 5, 1951. 


Vebnon E. West • 

Vernon E. West, 

Corporation Counsel, D. C. 

Chester H. Gray 


Chester H. Gray, 

Principal Assistant Corporation Counsel, D. C. 


Hubert B. Pair 


Hubert B. Pair, 

Assistant Corporation Counsel, D . C., 
Attorneys for Defandent District of 
Columbia, District Building. 

Name and address of attorneys to be served: 

Andrew W. Carroll, Esquire 
2001 11th Street, N. W. 

Washington, D. C. 

Attorney for plaintiff, and 


Cornelius H. Doherty, Esquire 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for defendant Bowles 
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1 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RALPH MAHONEY, a minor, by and through his next 
friend and mother, HELEN ARMSTRONG, Plaintiffs 

vs. 

DISTRICT OF COLUMBIA, ET AL, Defendant? 

Civil Action No. 3630-48 

Washington, D. 
Friday, November 10, 195Q. 

The above-entitled case came on for trial at 2:15 o’clock 
p.m., Friday, November 10, 1950, in the United States Dis¬ 
trict Court for the District of Columbia, in the Courthouse, 
in the City of Washington, District of Columbia. 
BEFORE: 

Honorable T. Alan Goldsborough, Judge, United States 
District Court for the District of Columbia, and a juryt 
APPEARANCES: | 

Andrew W. Carroll, Esquire and Arve Hancock, Esquire, 
on behalf of the plaintiffs; , 

Oliver Gasch, Esquire, and Herbert Pair, Es- 

2 quire, Assistant Corporation Counsel, on behalf of 
the defendant, District of Columbia, and 

Cornelius H. Doherty, Esquire, and Thomas S. Walsh, 
Esquire, on behalf of the defendant Sarah Edna BowlesJ 

PROCEEDINGS 

3 The Deputy Clerk of Court: Case of Mahoney v. 
District of Columbia, et al. 

Mr. Gasch: We are ready for the District of Columbia. 
There is one matter I would like to bring to your attention 
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at the bench, if I may respectfully obtrude up there. 

The Court: Yes. 

(Thereupon counsel approached the Court’s bench and the 
following occurred:) 

Mr. Gasch: If I may have the Court's pretrial, in the 
next to the last line at the bottom in which we state our 
position with respect to this case, inadvertently the word 
“wall” was used and should have been * ‘public way.” 

The Court: Any question about that ? 

Mr. Carroll: I don’t recall, but Mr. Gasch said- 

The Court: It couldn’t be wall, he says “wall” should be 
“public way.” 

Mr. Carroll: I have no objection. 

Mr. Doherty: I noted it in my file at the time. 

Mr^Gasch: We noted it, too, and I just wanted to take 
this opportunity to correct the Court’s file. We had cor¬ 
rected ours. We apparently didn’t do it at pretriaL 


*#**####• 

b (Thereupon counsel approached the Court’s bench 

and the following occurred:) 

The Court: Have you got a copy of this thing? It says 
“Plaintiff claims that a party or retaining wall to the east 
side of 2023 H Street, Northwest,” you said K, didn’t you? 

Mr. Carroll: I thought I said 2320 H Street. 

The Court: 11 Having been erected some time previous to 
the accident by individual defendant on public space, but 
does not maintain,” that should be “was not maintained,'’ 
shouldn’t it? 

Mr. Doherty: Of course, we maintain we did not maintain 
this wall. It was built in 1895. 

The Court: I know, but I want to know how this should 
read, “does not maintain”? 

Mr. Doherty: “Was not maintained,” it should be. 

The Court: All right. Now, there are several others here. 
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Down abont the seventh line from the bottom that last Word 
should be “situation,” shouldn’t it, not “condition”? 

Mr. Gasch: I think so, Your Honor. 

9 The Court: Is that right? 

Mr. Doherty: It should be. 

Mr. Carroll: I think situation. 

The Court: All right. Now, just a minute. On the sixth 
line from the bottom the word “condition” should be “situ¬ 
ation,” shouldn’t it? 

Mr. Gasch: Yes, sir. 

The Court: On the next line the word “condition” should 
be “situation,” shouldn’t it? Sixth line from the end| 

Mr. Gasch: Yes, sir. 

Mr. Doherty: And on the fifth line it should be “situa¬ 
tion,” if any existed. 

The Court: All right. 

(Thereupon counsel returned to the trial table and. the 
following occurred:) 

Mr. Carroll: Your Honor, there is one thing I wanted to 
call to your attention that I neglected. May I be allowed to 
return? I apologize for having overlooked it. 

The Court: That is all right. 

(Thereupon counsel approached the Court’s bench and 
the following occurred:) 

Mr. Carroll: There are some things that do not appear 
to be in issue here; first, the location of the wall; the fact 
that a permit had been given to erect a wall and that 

10 it is located on the public parking, and the owmer^hip 
of the property is not in question, and I understood 

Mr. Doherty to suggest he had not raised any questioji as 
to whether this wall was or was not on public space, but bon- 
ceded that it was in public space. 

Mr. Doherty: Yes, there is no question about that. 

Mr. Carroll: That was not filled out in the pleadings 
and I wanted to call it to the attention of the Court. 

The Court: It is now in the record. 
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Mr. Doherty: And the pleadings of the District of Co¬ 
lumbia admit it was on public space. 

Mr. Gasch: No dispute about that. 

The Court: All right. 

«•••«*•*• 

21 Mrs. Helen Armstrong, one of the plaintiffs herein, 
being called as a witness for and on behalf of the 

plaintiffs and, being first duly sworn, was examined and 
testified as follows: 

Direct Examination 
By Mr. Carroll: 

Q. Your full name is Mrs. Helen Armstrong, is 

22 that right? A. Yes, sir, it is. 

Q. What is your relation to the co-plaintiff, Ralph 
Mahoney? A. Mother. 

Q. Keep your voice up so the jury may hear, as well as 
counsel. A. Mother. 

Q. Mrs. Armstrong, on the 30th day of March, 1948, did 
something unusual happen to Ralph Mahoney? A. Yes, 
there did. 

Q. Speak loudly, please. A. Yes, there did. 

The Court: Another thing you want to do is to sit back 
so I can hear you. 

Bv Mr. Carroll: 

Q. Where did this unusual thing happen to Ralph Ma¬ 
honey? A. At 2320 H Street. 

Q. Where was Ralph Mahoney at the time? A. He was 
playing down in the areaway of 2320. 

Q. WTiere is this areaway located ? A. It is- 

Q. Speak so I can hear you, yell if necessary. A. It is at 
the side of the house on the left-hand side. 

23 Q. At what address ? A. At 2320 H. * 

Q. Where were you at the time, Mrs, Armstrong? 
A. Sitting at the window. 
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Q. Window of wliat house? A. 2320 H. 

Q. Sitting at a window, and could you view Ralph? A. 
Yes, sir, he was playing at the time. 

Mr. Gasch: I object to the form of the question—could 
she do certain things. 

Mr. Carroll: I withdraw it. 

By Mr. Carroll: 

Q. Where were you at the time, Mrs. Armstrong? A. I 
was sitting at the window. 

Q. Window of what ? A. Of 2320 H. 

Q. Sitting at the window. Did you have a view; did you 
or did you not have a view of Ralph? A. Yes, sir, I c|id. 

Q. Will you tell the Court and jury what happened, what 
you observed? A. Well, while I was sitting at the window 
the children were down there playing at 2320, down in the 
little areaway building a little tunnel, they had two little 
places for cars, and all of a sudden the wall collapsed 
24 on top of the child. 

Q. What were they building the tunnel with, if you 
know? A. With some sand. 

Q. And where did the sand come from, if you know? A. 
1 don’t know exactly where the sand is, but we got it pvcr 
in Georgetown. 

Q. Was it something you had purchased and had put 
there? A. Yes. 


Q. I will show you a photograph, I believe it bears! the 
initial of the pretrial judge. 

Mr. Doherty: May we see it a minute, please? 

Mr. Carroll: May I ask the clerk to have these marked 
as Plaintiffs’ Exhibits 1-A and 1-B for identification? 

(Thereupon the photographs were marked Plain¬ 
tiffs’ Exhibits 1-A and 1-B for identification.) 

Mr. Carroll: Mr. Clerk, may I ask you to mark for iden¬ 
tification another photograph as Plaintiffs’ Exhibit 1-C? 

• (Thereupon the photograph was marked Plain¬ 
tiffs’ Exhibit 1-C for identification.) 
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By Mr. Carroll: 

Q. Mrs. Armstrong, I show you what has been marked for 
identification purposes as Plaintiffs’ Exhibit 1-C and ask 
you whether or not you recognize that photograph. A. Yes, 
sir, I do. 

25 Q. I will ask you what is that a photograph of? A. 
That is a photograph of 2320 H Street. 

Q. Does that photograph show the brick wall in question, 
or what is left of it? A. Yes, sir, it does. 

Q. Could you state- 

Mr. Carroll: I understand that there is no objection to 
that being introduced, is that correct? 

Mr. Gasch: No objection. Your Honor, on the part of the 
District. 

Mr. Doherty: We have no objection. 

Mr. Carroll: Does the same go to A and B, sir? 

Mr. Gasch: Yes. 

(Thereupon the photographs marked Plaintiffs’ 
Exhibits 1-A, 1-B and 1-C were by the Court re¬ 
ceived in evidence.) 

Mr. Carroll: The Court may look at them if he wishes. 
The Court: All right, sir. 

By Mr. Carroll: 

Q. I will show you what has been marked, Mrs. Arm¬ 
strong, as Plaintiffs’ Exhibit 1-A, and I will ask you whether 
you recognize that photograph ? A. Yes, I do. 

Q. What is that? A. That is 2320 H Street. 

26 Q. Is that the front of the premises? A. That is 
the front. 

Q. I wall show you what has been marked for identifica¬ 
tion purposes as Plaintiffs’ Exhibit 1-B, and ask you if you 
recognize that? A. Yes, sir. 

Q. What is it? A. It is 2320 H Street. 

Q. Is it the front or rear? A. Front. 

Q. Do these pictures represent the condition of the prop¬ 
erty on March 30,1948, after the accident? A. Yes, they do. 


19 


Mr. Carroll: Your Honor, I would like to offer thesfe in 
evidence and I understand that there is no objection. 

Mr. Ga c ch: No objection. 

Mr. Carroll: May I ask at this time that they be exhibited 
to the jury so that may be able to follow our discussions 
later. 

(Thereupon the exhibits were passed among the jury.) 
The Court: Proceed. 

By Mr. Carroll: | 

Q. Mrs. Armstrong, referring to Plaintiffs’ Exhibit l|-C, 
can you point out to the Court and the jury where the plain¬ 
tiff was playing when you observed him? Will you 

27 hold the picture and use this pointer? 

Just a second until counsel get here. 

Show where he was playing when he was hurt. I A. 
He was playing right here, down here (indicating). 

The Court: I don’t think this jury can see it. 

By Mr. Carroll: 

Q. Turn around so the jury can see it. A. Right here. 

A Juror: Is that the foot of the wall? 

Mr. Carroll: I will bring that out. 

Mr. Gasch: Could she mark it? 

By Mr. Carroll: 

Q. Could you make a little mark at about the point? A. 
That spot right along in here (indicating). 

Q. Now, Mrs. Armstrong, with respect to that areawa^ - , 
would it be the point near the front of the house, underneath 
the house, near the sidewalk, or about where? Do y<^u 
understand? A. It is about the middle. 

Q. About middle ways of the areawav? A. Yes. 

Mr. Doherty: Middle ways from which, the building, thp 
street, or where? 

By Mr. Carroll: i 

Q. Middle ways from where, then, if I may phrase 

28 it that way? A, Of the areaway. 

Q. Having in mind that the front of the house antj. 
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the paved portion of the sidewalk that runs along in front 
of the house- A. (Interposing) That’s right. 

Q. (Continuing)—having that picture in mind, where was 
it? Was it between those two? Between the paved portion 
of the sidewalk running along in front of the house and 
the frbnt of the brick wrall of the house itself? A. Yes. 

Q. And in that areaway where would you say the accident 
occurred? A. The accident occurred right about in the 
middle of it 

Q. The center of that areaway? 

32 Helen Armstrong, one of the plaintiffs herein, be¬ 
ing recalled, was examined and testified further as 
follows: 


Direct Examination (Continued) 


By Mr. Carroll: 

Q. Mrs. Armstrong, I believe Friday when we adjourned 
you indicated that you were seated at the front window of 
2320 H Street, Northwest, at the time this wall collapsed, 
is that correct? A. Yes, I was. 

Q. And I believe you suggested the child was just about 
halfway between the front wall and the sidewalk in front 
of the brick wall, is that right? A. Yes. 

Q. When that wall fell w T hat, if anything, did you do? 
A. I ran out of the house and ran into the little areaway 
and picked the stuff that fell on him off, the bricks and 
things. 

The Court: Sit back and speak louder. 

The' Witness: I ran out of the house, down the steps, and 
up in the areaway and removed the stuff that fell on the 
child. 


By Mr. Carroll: 
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Q. Where was the child when you ran out of the 
33 house? A. He was laying right there in the arjea- 
way. 

Q. Was there anything on him? A. Yes, the wall, the 
bricks and things was piled on his back and legs. 

Q. Did you get hold of the plaintiff? A. I did. 

Q. And was it necessary to remove the debris in order 
to hold him up ? A. That’s right. 

Q. When you got him up what, if anything, did you do 
next? A. I carried him in the house and laid him down 
on the ground, and ran outside to try to get a cab. 

* * * • • # * * • 

48 Cross Examination 
By Mr. Doherty: 

Q. Mrs. Armstrong, how long have you been living at this 
address? A. Almost 16 years. 

Q. Do you rent the whole house? A. Well, I don’t rent 
any of that. 

Q. Who rents it? A. My brother, he rents the house. 

Q. What is his name? A. Luke Gitter. 

Q. And do you live there with him? A. Yes, sir, I 
do. 

49 Q. Who else lives in the home? A. My father. 

Q. And your brother and your son, is that right? 

A. That’s right. 

Q. And you rent the whole home? A. Yes, that ’s right. 
Q. Now, had you noticed that there was anything wrc^ng 
with this wall before this particular day of March 30,1948? 
A. Yes, sir, I had. 

Q. And what did you see that was wrong with it? A. It 
had split, the wall had split on the side about halfway of 
the space, it had split. 

Q. About how often did you notice it during that time? 
A. I noticed it during the time one winter it rained a jot, 
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and we had a big electric sewer down on the corner and 
during the winter we had that explosion, and I guess the 
shattering from it, it blew out there, and it shattered the 
wall. We had an awful explosion, it blew up all along the 
street. 

Q. And did you know your son was out there at that 
time playing in the alleyway? A. Yes. 

Q. And you knew the wall was bad? A. Yes, but I didn’t 
think it was bad enough to cave in on the child, though. 

50 Q. The child wasn’t playing up on the wall, was 
he? A. No. 

Q. You are certain of that? A. I am certain of that. 

Q. At no time did you see the child playing up on the 
wall? A. No, I did not. 

The Court: By the way, how old was he at that immedi¬ 
ate time? 

The Witness: About seven years old. 

The Court: Proceed. 

By Mr. Doherty: 

Q. And was there someone else there playing with him ? 
A. Another little boy. 

Q. Who was that little boy? A. A little boy by the name 
of Carl. I don’t know- his last name. 

Q. How long had you been watching him out there play¬ 
ing in the areaway? A. I had been sitting there about 
ever since he got out of school. 

Q. How long was that, an hour or two hours? A. He 
gets out of school about a quarter after 3, and by the time 
he got his clothes off I guess it was about an hour that he 
was playing. 

51 Q. And at no time did he try to climb up there in 
the tree? A. No. 

Q. Or on the wall? A. No. 

Q. And you kept looking at him all the time? A. That’s 
right. 






Q. Do you pay any part of the rent? A. Well, I j help 
my brother what I can. 

Mr. Gasch: I didn’t hear you. 

The Court: She says she helps her brother what shd can. 

By Mr. Doherty: 

Q. And does he work? A. Yes, sir. 

Q. Didn’t you say at one time that you paid half of the 
rent? A. Yes, I did when I w^as w T orkin^. 

Q. At one time weren’t you on the written lease for fhese 
premises ? 

Mr. Carroll: I object. 

The Court: Well, you might as well find out about ^t. 

The Witness: Yes, that was when we taken the hou^e. I 
don’t still have it. 

By Mr. Doherty: 

Q. When you first went there you were one <^f the 
52 lessees on the lease? A. Yes, sir. 

Q. And when the new lease was made out in 1936 
it was just to your brother? A. Yes. 

Q. And you continued to live there as you did before? 
A. Yes, sir. 

Mr. Doherty: That is all. 

Mr. Gasch: We have no questions. 

Mr. Carroll: May I ask one additional question ? 


Redirect Examination 
' By Mr. Carroll: ’ 

Q. How tall was this wall, Mrs. Armstrong? 
six feet. 

Q. Will you stand? Was the wall taller than 
Yes, sir. 

Q. Sit down. How thick is the wall? A. About 
Q. About 18 inches? A. Yes. 

Mr. Carroll: Nothing further. 

(The witness left the stand.) 


A. A 
you? 
18 in 


bout 
A. 


bhes. 



Mr. Carroll: Call Ralph Mahoney, please. 

53 Thereupon, Ralph Mahoney, one of the plaintiffs 
herein, being first duly sworn, was examined and 

testified as follows: 

Direct Examination 
By Mr. Carroll: 

Q. Ralph, can you hear me? A. Yes, sir. 

Q. I can’t hear you. Speak loud so I can hear you. 
A. Yes, sir. 

Q. How old are you ? A. Ten. 

• • * • « • • • • 

54 Q. Ralph, do you remember anything that hap¬ 
pened to your leg? A. A wall fell on it. 

Q. What were you doing at that time, do you remember? 
A. In the alley playing. 

Q. What? A. In the alley playing. 

Q. What were you playing, Ralph? A. In the sand pile. 
Q. Ralph, what were you playing with? A. Cars. 

Q. Cars? A. Yes. 

Q. What kind of a car was it ? A. Little toy cars. 

55 Q. I can’t hear you. A. Little’ sand cars. 

Q. What were you doing in the sand pile? A. 
Building a tunnel. 

Q. You will have to talk a little louder, I can’t hear you. 
A. Building a tunnel. 

Q. Where did this sand come from, do you know? A. 
My mother had it put there. 

Q. Was there anybody playing with you? A. Yes. 

Q. Who? A. Tyrone. 

Q. Do you know where Tyrone lives? A. No. 

Q. Did he used to live by your house? A. Yes, he used 
to, but no more. 

Q. Do you know where he lives now? A. No, sir. 
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Q. Do you see him at school any time? A. (Witness 
shakes head.) 

Q. What does that mean? A. No, sir. 

Q. Now, tell the Court and jury just what happened 
when you were playing in this sand pile with yiour 
56 cars. A. I was playing— 

Q. (Interposing) I can’t hear you. You will have 
to yell. A. I was playing in the sand pile this day, it jwas 
cloudy, and there was no sun, and the wind was blowing. 

Q. The wind was blowing? A. Blowing right hard. It 
had bushes all around. They never was fixed up like my 
mother asked— 

Mr. Doherty: I object. 

By Mr. Carroll: 

Q. No, just tell us what happened. A. It came dowij on 
me when I was sitting in the little sand pile. 

Q. When the wall came down on you what did you do> do 
you remember? A. I couldn’t do nothing because I Was 
unable to get out. 

Q. Did there come a time when you were taken away 
from underneath these rocks? A. My mother took me 
from underneath and took me out. 

Q. Where did she take you, do you know? A. In the 
house on the couch. 

Q. When you left the house did you go somewhere ? A. 
To the hospital. 

% • * * * * # mo 

60 Cross Examination 

By Mr. Doherty: 

Q. Ralph, did you ever play out on that wall? A. No, feir. 

Q. At no time? A. No, sir. 

Q. Are you sure of that? A. Yes, sir. 

' Q. Did you ever try to climb that tree out there near the 
brick wall? A. No, sir. 



Q. At any time in your life, and you never tried to climb 
that wall the day you fell? A. No, sir. 

Q. You are sure of that? A. Yes, sir. 

Mr. Doherty: That is i.11 

Mr. Gasch: We have no questions. 

61 Mrs. Ida Mahoney was called as a witness for and 
on behalf of the plaintiffs, and, being first duly 

sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Carroll: 

Q. Mrs. Mahoney, will you state your full name to the 
Court, please? A. Ida Cornelia Mahoney. 

Q. Are you related to the plaintiff Ralph? A. I am. 

Q. What is that relationship? A. Aunt. 

Q. Were you at 2320 H Street, Northwest, on March 30, 
1948, when something happened to Ralph's leg? A. I was. 

Q. Where were you at that time, Mrs. Mahoney? A. At 
the window. 

The Court: Sit back in the chair so I can hear you. 

By Mr. Carroll: 

Q. Mrs. Mahoney, it is difficult to hear in here so 

62 speak very loud, please. 

Now, when you were at the window what window 
was that in the house ? A. On the right-hand side. 

Q. Front or back side? A. Front. 

Q. While you were at the window do you know where 
Ralph was? A. He was playing out in the area way that we 
had. 

Q. Did anything unusual happen while he was playing 
there? A. The brick wall caved in. 

Q. When the wall fell did you go outside, Mrs. Mahoney? 
A. I did. 

Q. Did you observe Ralph out there at that time? A. 
My sister, she went out and picked him up. 
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Q. Could Ralph get up himself? A. He could not. 

Q. Will you tell the jury why he couldn’t get up? A. 
Because when my sister went out a great big rock ^as 
laying on his leg and some on his side, and so she picked 
him up and took him in and laid him down on the divan). 

Q. Was he taken to the hospital immediately? A. Al^out 
15 minutes after it happened. 

Q. Do you know how he was taken to the hospital ? 

63 A. Just carried in a cab. 

* # * * # * " * # • 

Cross Examination 
By Mr. Doherty: 

Q. Mrs. Mahoney, where were you sitting at the time 
of this accident? A. Sitting at the window. 

64 Q. By yourself? A. My sister and I was in the 
room. 

Q. Both at the window? A. That’s right. 

Q. You were both looking out the window? A. Thsit’s 
right. 

Q. How long had you been sitting there ? A. Oh, I guess 
for 15 or 20 minutes or more. I don’t know how long we 
was sitting there. 

Q. And were you looking out the window? A. I cer¬ 
tainly was. 

Q. Did you see Ralph out there playing? A. I certainly 
saw him out there playing. 

Q. And where was he playing? A. In the area way that 
we have at the house. 

Q. Did you see him up on the wall any time? A. I didn’t 
see him up there. 

Q. Did you see him up in the tree at any time? A. ^o. 
Q. Did you have any conversation with anybody in this 
courtroom last Friday afternoon about what your testi¬ 
mony would be? A. No, I didn’t. 
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Q. What? A. No, I didn’t. 

65 Q. Did yon talk to anybody in this courtroom 
about tbis case at all? Wbat is that? A. Oh, yes 

—the lawyer. 

Q. Weren’t you asked at that time, Mrs. Mahoney, where 
the child was when he fell, or when he was hurt? A. I cer¬ 
tainly was. 

Q. And didn’t you tell whoever it was that you were 
talking to that he was up on the wall, that you thought he 
was up on the wall? A. I certainly did not. 

Q. And did you say that he had been up in the tree? A. 
I certainly did not. 

Q. There is no question about that, is there ? I say, there 
is no question about that? A. Oh, no. 

Q. Did you ever see this boy play on that wall? A. I 
have not. 

Q. How long have you lived there ? A. I have been liv¬ 
ing there between 14 and 15 years. 

Q. Since this boy has been able to go out and play have 
you ever seen him up on that wall and up in the tree right 
in front of that house? A. I have not. 

Q. Never? A. No. 

66 Mr. Doherty: That is all. 

»**•#•**• 

72 John W. Batson was called as a witness for and 
on behalf of the plaintiffs and, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Carroll: 

Q. Will you state your full name? A. John W. Batson. 
Q. What is your occupation? A. Superintendent of 
Trees and Parking, District Government. 

Q. Mr. Batson, as Superintendent of Trees and Parking 
for the District of Columbia, wffiat is the function of your 
office? 
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73 The Court: Sit back and speak so I can hear You. 

By Mr. Carroll: 

Q. As Superintendent of Trees and Parking for the 
District of Columbia, does your office have jurisdiction orver 
the parking in the District of Columbia? A. The public 
parking between the sidewalk and the house, yes, sir. 

Q. My question is, does your office have jurisdiction over 
that parking? -A. Yes, sir. 

Q. If any structures, or any change in grade are sought 
to be placed in the parking, is it necessary to secure a per¬ 
mit from your office for that purpose? A. Not a peripit, 
approval of our office. 

Q. Approval of your office? A. Yes 

Q. Is there any other branch of the District Government 
that has the same supervision of this tree and parking that 
your office has? A. No, sir. 

Q. Mr. .Batson, were you served with a subpoena in tjhis 
cause to bring the records of your office regarding or shew¬ 
ing approved plans, permits issued and inspections mqde 
of the brick retaining wall in front of Lot 810 in Square 42 
in the District of Columbia, commonly known 

74 premises 2320 H Street, Northwest? A. Yes, sir 

Q. Do you have any record of any inspection eVer 
having been made of 2320 H Street? A. No, sir. 

Q. Mr. Batson, the parking in the District of Columbia 
is what area? Will you indicate to the jury what that 


as 


is 


respecting the parking? A. The parking is under the 
present highway system of the District, and the highway 
is divided into the roadway, tree space, sidewalk and park¬ 
ing, and the parking is that adjoining between the sidewalk 
and the building line. 

The Court: Isn’t it your testimony that there is a rec¬ 
ord of the permit to build this supporting wall ? 

The Witness: Yes, sir. 

The Court: In this particular location? 
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The Witness: Yes, sir, bnt I don’t keep that record. 

The Court: You don’t keep that record? 

The Witness: No, sir, the permit office keeps those rec¬ 
ords. If I might further add, we approve it as to slope, and 
so forth, and then the records are kept up there. That is 
all we do. 

Mr. Carroll: Or there may be— 

The Court: Just a minute. In this particular place who 
pays for this, I will just use the word “improve- 

75 ment” for the want of a better vrord, who pays for 
this improvement, the District or the property owner? 

The Witness: The property owner always. 

Mr. Gasch: Your Honor has cleared up the only ques¬ 
tion I had in mind to ask the witness, so I have no ques¬ 
tions. 

Mr. Carroll: Mr. Doherty? 

Mr. Doherty: No. 

The Court: May the witness be excused? 

Mr. Carroll: Yes, sir, I wanted to request that. 
(Witness excused.) 

Mr. Carroll: Mr. Davis, or someone from the Building 
Inspector’s Office. 

The Court: Has anyone any information as to when that 
wall was put up ? 

Mr. Gasch: 1895, Your Honor. We have just turned the 
records over to counsel. 

Charles O’Connell was called as a witness for and on 
behalf of the plaintiffs and, being first duly sworn, was 
examined and testified as follows: 

76 Direct Eocamination 
By Mr. Carroll: 

Q. Will you state your full name? A. Charles O’Con¬ 
nell. 
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Q. Mr. O’Connell, are you here in response, to a subpoena 
on Mr. Robert H. Davis, Building Inspector for the District 
of Columbia? A. I am, sir. 

Q. Does your office have any jurisdiction over parking, 
sir? A. Only for the papers. 

Q. What do you mean, you keep them in your file th^re? 
A. Yes. 

Q. Are these the papers for the erection of a party 
at premises 2320 H Street, Northwest? 

Mr. Doherty: There is no question that there is a build¬ 
ing permit. 

The Witness: Those are the papers for a brick wall at 
2320 H, Northwest. 

By Mr. Carroll: 

Q. Is there anything in those papers which would indi¬ 
cate a brick retaining wall in the public parking? A. There 
is a small sketch, sir, application to build terrace 'vfall, 
brick, in front of premises 2320 H Street, Northwtest. 
77 The Court: Wliat is the date of that? 

The Witness: That date is approved February 18, 

1896. 

By Mr. Carroll: 

Q. Now, on the date before the one you just read, Feb¬ 
ruary 17,1896, does that notation have anything to do \kdth 
the brick wall there, sir? A. This is with reference to re¬ 
building a terrace wall in place of a defective wall in front 
of the premises. 

Q. In place of what, sir? A. In place of defective wall 
in front of premises 2320 H Street. 

The Court: When was that? 

The Witness: That was dated February 17, 1896. 

By Mr. Carroll: 

Q. If any inspection were made of this wall by the dis¬ 
trict of Columbia would your office handle that inspection? 
A. They would, sir. 
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Q. Do you have any record of an inspection of that wall 
having been made by your office? A. The only papers I 
could fun. at that time, sir, at the time of bringing these 
papers down is what I have here, and there is none showing 
any report on that. 

Q. So that there is no record of any inspection having 
been made of that wall at all, is that correct? A. I don’t 
know that, sir. I couldn’t answer that. 

78 Q. You could find no record of any inspection 
having been made. A. I could find no such papers. 

Q. And that was 1896? That is as far back as your rec¬ 
ords go? A. Yes. 

»«•••••*• 

By Mr. Gasch: 

Q. Mr. O’Connell, with reference to inspection of struc¬ 
tures on the public space, such as terrace walls, on what 
occasion does your office make inspection? 

The Court: Terrace walls? 

Mr. Gasch: That is the terminology used in this case. 
The Court: T-e-r-r-a-c-e? 

Mr. Gasch: Yes, sir. 

By Mr. Gasch: 

Q. On what occasion does your office make inspection of 
such walls? 

Mr. Carroll: Objection, Your Honor. 

The Court: Objection sustained; it isn’t what they do 
but what they ought to do. 

Mr. Gasch: I guess it is a question of law, Your Honor. 
The Court: Yes. 

«•••••••• 

79 Mr. Carroll: Your Honor, I have an instrument, 
Plaintiffs’ Exhibit No. 3, which is designated agree¬ 
ment between landlord and tenant which is dated the 15th 
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day of December, 1936, which I understand counsel ha^ no 
objection to its coming in, and I would like at this time to 
offer it and point out to the Court that it is an agreement 
between B. F. Saul, a corporation, and one Luke Gaitfrer, 
and I would at this time like to offer the paper into Evi¬ 
dence. 

The Court: Is Luke Gaither the brother in this case? 

Mr. Carroll: Yes, sir, the brother. 

Mr. Gasch: No objection, Your Honor. 

• **#****• 

80 Helen Armstrong, one of the plaintiffs herein, be¬ 
ing recalled, was examined and testified further as 

follows: 

Direct Examination 
By .Mr. Carroll: 

Q. Mrs. Armstrong, during your stay in the premises has 
there ever been any occasion for you to make demand utpon 
B. F. Saul to make any repairs to the premises? 

Mr. Doherty: I object. 

The Court: What is the question ? 

(Question read.) 

The Court: Do you object ? 

Mr. Doherty: I object. 

The Court: The Court sustains the objection. 

By Mr. Carroll: 

Q. During your stay in the premises, Mrs. Armstrong, 
have you ever requested any repairs to be made upon the 
premises ? 

Mr. Doherty: Same objection. 

81 The Court: In so far as this retaining wall is con¬ 
cerned, you mean? 

Mr. Doherty: Yes, sir. 

The Court: If you can put the question this way, because 
*he isn’t renting the property herself since 1936; I will put 
it another way: 
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Since your family and your brother and father and chil¬ 
dren have been occupying this property has there been any 
demand made upon the landlord to have any repairs made to 
this retaining wall in so far as you know? 

Mr. Doherty: If Your Honor please, I object to that 
question put by the Court. 

The Court: I think it is a good question. 

Mr. Doherty: I understand, but I still have my objection 
to it because there has been introduced in evidence the iease 
between the parties, the lease under which they are staying 
in the home, and under that lease which is now in evidence, 
it doesn’t set out and we have no agreement to make re¬ 
pairs. 

Mr. Carroll: It is most unfair. He is testifying. 

Mr. Doherty: All I want to speak about has been offered 
in evidence, and I have a right to make the comment. 

The Court: What is it? 

Mr. Doherty: It would not be proper because there is 
no obligation on the part of the B. F. Saul Company 
82 or the owner to repair the premises. 

The Court: I overrule the objection. 

Read the question. 

(Question read.) 

The Witness: Yes,.sir. 

By Mr. Carroll: 

Q. Did you ever personally meet the defendant Mrs. 
Bowles? A. No, I don’t know her. 

Q. To whom did you make these complaints? A. To B. 
F. Saul’s complaint department. 

Mr. Doherty: I object to that. 

The Court: Read the answer. 

(Answer read.) 

The Court: B. F. Saul’s complaint department? WTiat 
is that? 

Mr. Carroll: B. F. Saul is the party renting the property 
for the defendant Bowles. 





Mr. Doherty: I object to that. I have no objection to tjiat 
agreement going in between B. F. Saul and her brother. 
Mr. Carroll: You stipulated it. 

Mr. Doherty: I stipulated that she owned the property, 
but I never stipulated B. F. Saul is the agent for Inis de¬ 
fendant, and may I move also at this time that her answer 
to that question be stricken on the ground that ^lie 

83 said she spoke to the landlord, and the landlord in 
this case is Mrs. Bowles and she said she never cjiet 

Mrs. Bowles. 

The Court: I know, but if it is a fact that these people 
were the agents of the landlord they would be the natural 
people to make a complaint to, and if it is a fact they might 
as well admit it. 

Mr. Doherty: They are the agents for the purpose of col¬ 
lecting the rent. 

The Court: Are they the proper persons to make a com¬ 
plaint to? 

Mr. Doherty: I don’t know. 

The Court: The Court will not strike it out. 

Mr. Carroll: I have nothing further unless you have 
some cross examination of this witness. May she be Ex¬ 
cused? 

Mr. Doherty: Wait a minute. 

Cross Examination i 

By Mr. Doherty: 

Q. How many times did you ever talk to anybody about 
lepairing this wall? A. The wall? I talked to them once. 
Q. Once? A. Yes, I did. 

Q. And at the time you talked to this gentleman did lie 
tell you at that time that he would not make any i^e- 

84 pairs to the wall? A. He told me that the owner 
was not going to do any repairing on account of tlie 

house was going to be turned over to George Washington, 
as I was told. 


The Court: Turned over to who ? ' 

The Witness: To George Washington. 

By Mr. Doherty: 

Q. And he said they were not going to make any repairs ? 
A. That is what I was told. 

Q. Do you know when it was you made the complaint? A. 
I don’t know the gentleman’s name. 

Q. When? A. I made the complaint later, after the wail 
was cracked, after we had that explosion. 

The Court: After what ? 

The Witness: After we had the explosion that the elec¬ 
tric sewer blew up in 1948. 

The Court: Was that before or after this accident hap¬ 
pened the sewer blew up? 

The Witness: The year before the child got hurt. 

By Mr. Gasch: 

Q. By the sewer blowing up you mean the same incident 
you testified to earlier in the testimony? You mean the 
electric sewer? A. Yes, sir. 

Q. By that you mean the conduit in which the elec- 
85 trie mains run? A. Yes. 

Q. Now, you never told anybody at the District 
Building about any difficulty you were having with the 
wall, did you? A. No, I didn’t. I only made them at the 
place where the receipts said they had to be made. 

The Court: You say the receipt shows where the com¬ 
plaint is to be made? 

The Witness: Yes. 

The Court: Have you one of them? 

The Witness: No, I don’t. 

The Court: Have you one at home? 

The Witness: Yes. 

The Court: Can you bring it when you return at 2 
o ’clock. 

The Witness: Yes, sir. 

Mr. Carroll: May I present it later? 
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Mr. Doherty: I didn’t hear it. 

The Court: She said she had a receipt which showed 
where the complaint was to be made, and I told her to brjmg 
it when she comes back at 2 o ’clock. 

Mr. Gasch: I have nothing further. 

(The witness left the stand.) 

The Court: Anything further? 

Mr. Carroll: I announce that I rest. 


96 Mr. Doherty: Do you mind then if I proceed? 

The Court: No, sir. 

Mr. Doherty: On behalf of the defendant Bowles I also 
move for a directed verdict. There is a lease in evidence, 
that is true, from B. F. Saul to Luke Gaither covering the 
entire premises 2320 H Street, Northwest. The law in the 
District of Columbia is very clear, and in 41 Appeals, 
Enquist v. Didden, an action against a tenant for refnt, 

97 and failing to.have a sufficient affidavit of defense, 
the Court says this about a lease that was referred 


“There was no express warranty as to the safety or con¬ 
struction of the demised premises, or any part thereof, and 
in the absence of such a warranty one will not be implied. ’ ’ 
“In the absence of fraud, misrepresentation, or deceit, 
a landlord is not responsible to his tenant for injuries Re¬ 
sulting from a defective condition of the premises.” 

Now, a leading case in the District of Columbia is Lawler 
v. Capital City Life Insurance Company, 62 Appeals, at 
391, and that refers to 507 E Street, just around the corner, 
62 Appeals, 391, Lawler v. Capital City Life Insurance 
Company, which purchased this 507 E Street, and at the 
time they purchased it the union to which Lawler belonged 
had part of that and had their own entrance into this build¬ 
ing. After it was purchased by the Capital City Life In¬ 
surance Company the union stayed on for 90 days as a 
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tenant. Lawler, who had been to a meeting, leaned up 
against the railing which went around this areaway, that is 
as I remember it, broke and he fell down and was badly 
injured. He sued the Capital City Life Insurance Company 
and the trial Court said this: 

“The defense "was that the union, and not the in- 

98 surance company, was in possession of the entire 
property to which that stairway in question gave ac¬ 
cess; that the company, not having agreed to repair, the 
duty of maintenance was upon the tenant in possession, and 
that if any right of action accrued from the accident it lay 
against the tenant and not against the insurance company.” 

“There is no implied warranty by the landlord that the 
house is safe, or well built, or reasonably fit for the occu¬ 
pancy intended. The tenant is a purchaser of an estate in 
the property he rents and he takes it under the gracious 
protection of caveat emptor.” 

“This situation”- 

I am reading from notes I have taken from that case- 

“The situation, of course, is changed by an express agree¬ 
ment of the landlord to repair and maintain; or by his frau¬ 
dulent statement, concealment, or deceit touching dangers or 
defects known to him; but probably without actual fraud, if 
the tenant expressly deals with the matter to his injury 
while relying upon the landlord’s representations and not 
upon his own observations. But there is no contention that 
any of these exceptional conditions existed here, on the con¬ 
trary the union, as owner and occupant of the property for 
years before its purchase by the insurance company, 

99 and as tenant thereof continuously thereafter, was 
in a better position than the insurance company to 

know or observe any defective condition of the stairway. 
And persons coming upon such property by permission of 
the tenant cannot be regarded as coming by invitation of the 
landlord so as to create a greater liability from the land¬ 
lord to them than to the tenant himself.” 


■v 
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And to the same effect is this Harrison-Mortgage Com¬ 
pany case where the parent knew about the condition id the 
railing and the court there said also that the same condition 
existed. 

The Court: I will hear you. 


102 AFTERNOON SESSION 

(Pursuant to recess heretofore taken, Court was 
reconvened at 2 o'clock p.m., Monday, November 13, 1950.) 

(Thereupon, the jury being out of the courtroom, the 
following occurred:) 

The Court: Before you continue your remarks have Mrs. 
Armstrong take the stand. 

Thereupon, Helen Armstrong, one of the plaintiffs he rein 
being recalled, was examined and testified as follows: 

103 By the Court: 

Q. Did you bring one of those receipts? A. Yes, 

I did. 

Mr. Carroll: Pass it to His Honor. I have exhibited it 
to counsel already, if the Court please. 

Mr. Doherty: If Your Honor please, your question Was 
about a complaint, any complaint. This refers to leaks, 
and I submit it has no bearing on this case at all, and I 
object to it. 

The Court: I overrule the objection. 

By the Court: 

Q. How long had it been before this accident that you 
or any other member of the family had noticed—or that 
you had noticed any crack in this—what do you call it 1 
Mr. Carroll: Retaining wall. 

By the Court: 

Q. — retaining wall; how long had it been? A. "Well, 
it has been about two years, or more. 

Q. Before that time? A. Yes, sir. 



The Court: That is all I want to ask her. 

Mr. Carroll: In the light of this receipt I wonder if I 
may ask her a question or two? 

By Mr. Carroll: 

Q. Mrs. Armstrong, did you ever have occasion 

104 to report leaks to B. F. Saul? A. Yes. 

Q. And what, if any action was taken? A. They 
fixed those. 

Mr. Doherty: I object to that. 

The Court: The Court overrules the objection. 

• By Mr. Carroll: 

Q. Did you ever have occasion to report to B. F. Saul 
anything regarding plumbing? 

Mr. Doherty: I object. 

The Court: Overruled. 

The Witness: Yes. 

By Mr. Carroll: 

Q. What happened? A. They fixed the plumbing. 

Q. Did you ever have occasion to report any other re¬ 
pairs in that way to B. F. Saul? A. Yes. 

Mr. Doherty: I object to that also. 

The Court: Overruled. 

The Witness: Yes. 

By Mr. Carroll: 

Q. What, if anything, did you report and what, if any¬ 
thing, did they do ? 

Mr. Doherty: I object to that. 

105 The Court: Overruled. 

The Witness: I reported about the kitchen floor 
collapsing, and they repaired the whole floor. 

By Mr. Carroll: 

Q. Where did you report it? A. To B. F. Saul. 

Q. Where? A. In the complaint department. 

Q. How long have you lived there, did you say? A. Over 
16 years. 
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t Q. And over that period of time how often have yon 

been handing these complaints to B. F. Saul? A. Off and 
on whenever they were needed. 

* Q. And did they always fix whatever needed to bb re¬ 
paired? A. Yes. 

Mr. Doherty: If the Court please, I object to all these 

* questions. 

* The Court: I know you do, and I overrule the objections. 

Mr. Carroll: Your Honor, may I have this marked Plain¬ 
tiff’s Exhibit 4? 

(Thereupon the receipt identified by the witness 

^ was marked Plaintiffs’ Exhibit No. 4 for identi¬ 

fication.) 

By Mr. Doherty: 

><■ Q. How long did you say you noticed this crack 

106 in the building? A. Two years or more. 

Q. Before the accident? A. Yes, sir. 

Q. What was it, just a crack in the wall? A. Yes, the 

« whole entire wall in the side cracked. 

Q. And you are sure it was two years before that ? A. 
Yes. 

► Q. You didn’t consider it very dangerous, though? A. 

No, not exactly. 

Q. When your deposition was taken in my office on the 
12th of February, 1949, you vrere asked: 

* “Question: When did you first notice this condition?” 

I read from page 7 of your deposition. 

“Answer: I had noticed the wall cracked like that for, I 
guess, about six months before the wall fell.” 

t Did you make such a statement as that? A. I don’t] re¬ 

member. 

• Mr. Carroll: Will you give the date ? 

' Mr. Doherty: Page 7. 

Mr. Carroll: The date? 

Mr. Doherty: February 12, 1949. 

* By Mr. Doherty: 


Q. Would you say you didn’t make such a statement? 
A. I don’t remember. 

107 . Q. You wouldn’t say you didn’t? 

The Court: She has said she didn’t remember, 
Mr. Doherty. 

Mr. Doherty: I still have to lay a basis. 

The Court: You have laid your basis. 

Mr. Doherty: Thank you, sir. 

Mr. Carroll: I have no further questions. 

*****#*•# 

122 The Court: Gentlemen, the Court is ready to rule 
on this unless somebody has something they want to 

say. 

The Court is of the opinion that at some time, under the 
evidence, that at some time the owner of this property at 
this address secured permission from the District of Colum¬ 
bia to construct this retaining wall. The Court is of 

123 the opinion that if the retaining wall is not a part 
of the lease between the landlord, or the successor 

to the landlord and this tenant, the Court is of the opinion 
that there is no satisfactory evidence as to why the wall 
fell, and that the doctrine of res ipsa loquitur applies. The 
Court is of the opinion that the child was not on rented 
premises at the time it was injured and that therefore the 
child had the same right to the same sort of protection as 
any other citizen under the same circumstances, and the 
case goes to the jury as against both defendants, and the 
jury can come in. 


******##„ 

125 Helen Armstrong, one of. the plaintiffs herein, be¬ 
ing recalled, was examined and testified further as 
follows: 

126 Direct Examination 
By Mr. Carroll: 
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Q. Mrs. Armstrong, I show you what has been marked for 
identification purposes as Plaintiffs ’ Exhibit 4 and ask you 
whether you have ever seen that document before? Have 
you ever seen that piece of paper before? A. Yes. 

Q. Did it ever come into your possession? A. Yes, sir, 
it did. 

Q. Where did you get it from? A. From the B. F. Saul 
rent department. 

Mr. Doherty: Speak up so we can hear. 

The Witness: From the B. F. Saul rent department. 

. By Mr. Carroll: 

Q. And is this a receipt for the payment of rent? A. 
That’s right. 

Q. In March, 1948, and prior thereto, can you state 
whether or not B. F. Saul gave you receipts with this same 
form, in this same form? A. Yes, that’s right. 

Mr. Carroll: Your Honor, at this time I would like to 
offer into evidence this Plaintiffs’ Exhibit 4. 

Mr. Doherty: The same objection goes to that. 

The Court: Overruled. 

127 (Thereupon rent receipt identified by witness 

was by the Court received in evidence as Plaintiffs’ 
Exhibit No. 4.) 

Mr. Carroll: May I exhibit it to the jury? 

(Thereupon the exhibit was passed among the jury.) 

By Mr. Carroll: 

’Q. Mrs. Armstrong, I note that there appears an inscrip¬ 
tion on the bottom of Plaintiffs’ Exhibit 4, “Please re¬ 
port” -- 

Mr. Doherty: I object to that. It speaks for itself. The 
jury has seen it. 

The Court: What is that? 

Mr. Doherty: I think he was going to refer to sometliing 
at the bottom. 

By Mr. Carroll:. 
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Q. I say that there appears an inscription on the bottom 
of this receipt, “Please report leaks to plumbing or roof 
immediately.” 

Did yon have occasion to report any leaks in the roof to 
B. F. Saul Company? A. Yes, I did. 

Mr. Doherty: I object to that. It has no bearing on this 
case in any way. 

The Court: Overruled. 

By Mr. Carroll: 

128 Q. What if any action did B. F. Saul take as the 
result of the report? A. They repaired the whole half of the 
roof. 

Q. Did you ever have occasion to report to B. F. Saul any 
leaks in the plumbing? A. Yes, I did. 

Mr. Doherty: I object to that. 

The Court: Objection overruled. 

By Mr. Carroll: 

Q. And what if any action did the B. F. Saul Company 
take ? A. He repaired it. 

Q. Did you ever have occasion to report about any re¬ 
pairs to any other portion of the premises to B. F. Saul ? A. 
Yes. 

Q. WTiat portion of the premises ? 

Mr. Doherty: I object to that. 

The Witness: We had the whole kitchen floor repaired. 
By Mr. Carroll: 

Q. Were there any other repairs? A. Yes, sir, the sides 
of the walls they have repaired inside the house. 

Q. Other than this retaining wall did you ever make a 
request of B. F. Saul for repairs that they refused to do? 
Mr. Doherty: I object to that. 

129 The Court: Overruled. 

The Witness: I did. 

Mr. Doherty: Just a minute. 1 

The Court: Overruled. 

By Mr. Carroll: 


Q. And when you reported this retaining wall to them 
what, if anything, was said about the retaining wall? A. 
They told me they couldn’t repair the wall because George 
Washington w r as going to take it over. 

Q. Now, Mrs. Armstrong, how long before the date of the 
accident when the wall fell was it when you first noticed' the 
break in the wall you have testified about? A. About two 
years before. 

Mr. Carroll: I have nothing further. 

Cross Examination 
By Mr. Doherty: 

Q. Mrs. Armstrong, what you saw there was a crack you 
referred to in your direct examination, is that right? A. 
L didn’t understand. 

Q. This was a crack in the wall, is that right? A. Yes. 

Q. And you didn’t think it was dangerous, did you? A. 
No, I didn’t. 

Q. Now, on this condition of two years ago, you say you 
noticed it about two years; did you not, on Febru ary 
130 12,1949, in my office in answer to this question, which 

was on page 7 of this deposition say in answer to this 
question: 

“Question: When did you first notice this condition?” 

And your answer: “Answer: I had noticed the wall 
cracked like that for, I guess, about six months before the 
wall fell. ’ ’ 

Was that question put to you and did you make that ans¬ 
wer at that time? A. I don’t remember saying that. 

Q. You don’t remember that at all? A. No. 

Q. Now, this accident occurred on the 30th of March, 
1948? A. Yes. 

Q. And this was February 12,1949, that this question [was 
put to you. Would you say that your memory so fa}* as 
these events are concerned was better in ’49 than it is today? 
A. I don’t understand. 
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Q. Could you at the end of one year, that is February, 
1949, remember the facts much better at that time than you 
can a year later, a year and a half later ? A. My memory 
was the same, but I don’t remember ever making a statement 
like that. 

131 Q. Like what is contained in here? A. That’s 
' right. 

Q. You remember coming to my office, don’t you? A. Yes, 
1 do. 

Q. And your counsel was present at that time? A. Yes. 
Q. And a reporter swore you, the commissioner, that you 
were to tell the truth? A. Yes. 

Q. And certain questions were put to you, is that right? 
A. Yes, sir. 

Q. In the presence of your counsel? A. Yes, sir. 

Q. And did you not waive signing the testimony that was 
taken down and transcribed, the same as this gentleman is 
taking it down here now? A. I remember the questions be¬ 
ing asked and I remember the gentleman taking it down, 
but I don’t remember that. 

The Court: She doesn’t know what you mean by waiving 
signature, I am sure. 

By Mr. Doherty: 

Q. You do remember saying you were Helen Armstrong? 
A. Yes. 

Q. And the next question was: 

‘ ‘ Question: Where do you live ? 

132 “Answer: 2320 H Street, Northwest.” 

Did you say that? A- Yes, sir. 

Q. “Question: How long have you lived there ? “Answer: 
We have been there almost 14 years.” 

Do you remember saying that ? A. Yes. 

Q. “Question: Whom do you live with?”" A. Yes, sir. 

Q. “Answer: With my father.” A. Yes, sir. 

Q. “Question: What is his name?” A. Yes. 

Q. “Answer: George Mahoney.” 
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“Answer: That is my son.” A. Yes, sir. 

Q. ‘ ‘ Question: Are you married ? 

“Answer: Yes, I am.” 

You remember all those questions being put to you and 
all those answers? A. Yes. 

Q. But you don’t remember anything about this six 
months? A. No, I don’t. 

133 Q. But you did make the statement this morning on 
direct examination by your counsel about it being two 

years ago that you first noticed this crack, did you not? A. 
This morning? 

Q. Yes. A. I don’t think I did. I don’t know. 

Q. Did you discuss any of this matter with your counsel 
at lunch time when you came back? A. This afternoon? 

Q. Yes. A. Yes, I did, we were talking about it. 

Q. Right in the courtroom? A. Yes. 

Q. About the period of time? A. Yes, sir. 

Q. What was asked you about the period? A. He asked 
me didn’t I tell him about two years, two and a half, which 
the year was that I remembered the crack in the wall. 

Q. And he was present when this testimony was taken 
in my office, is that right? A. Yes, sir, he was there vdth 
me. 

Q. And he knows the original of this deposition has been 
in this file ever since that date ? 

Mr. Carroll: I object to that. I don’t think she is 

134 competent to say what I knew. 

Mr. Doherty: Well, there is no question about it, 

is there? 

Mr. Carroll: Oh, none whatever. 

By Mr. Doherty: 

Q. Can you read? A. Yes, I can read. 

Q. Read that and check it and see if you find anything else 
that you recall besides that particular statement that you 
just denied, or that you don’t remember. See if all the rest 
of the facts contained in that deposition are not correct? 
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(The witness examined the transcript.) 

By Mr. Doherty: 

Q. How much of that have you read? A. On page 13. 

Q. Did you find anything else wrong in those 13 pages you 
have read? A. So far I haven’t. 

The Court: Do you want her to read all of that stuff? 
Mr. Doherty: No, so long as she has read 13 pages, that 
is enough. 

Q. And in that 13 pages of questions and answers that 
were put to you, the only thing you say is incorrect is 

135 that one starting on page 7 ? 

The Court: Her answer was that she didn't remem¬ 
ber, Mr. Doherty. 

By Mr. Doherty: 

Q. Do you remember making answers to all the other 
questions? A. Yes, sir. 

■ Q. You remember everything else? A. Yes, sir. 

Q. But you don’t remember that particular part of it? A. 
No, I don’t remember that. 

Q. Now you say, as I remember, in your direct examina¬ 
tion that you saw this crack right after the explosion where 
one of the electric manholes blew up, is that right? A. No, 
I had made the complaint before that happened to fall. 

Q. No, just answer the question; did you say on direct ex¬ 
amination that you saw this crack in the retaining wall after 
the explosion in one of the manholes? A. Do you mean I 
had seen the crack in the manhole or the wall? 

Q. The crack in the wall after the explosion. A No, I 
had seen it before, even before the child ever got hurt we 
had the explosion, and had made a complaint to them 
about it. 

136 Q. Why did you make a complaint about the ex¬ 
plosion? What did the explosiion have to do with 

the wall? A. I said maybe that made the wall loosener 
when we had the explosion. 
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Q. And that was your testimony? A. Yes, sir, th^t is 
what I said. 


Mary Simpson was called as a witness for and on behalf 
of the defandant the District of Columbia and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Gasch: 

Q. Now, Mrs. Simpson, will you keep your voice up so 
that we can all hear what you have to say? 

Will you give the Court and jury your full name, please ? 
A. Mary Simpson. 

Q. Now, directing your attention to the 30th of March, 
1948,1 will ask you where did you live? A. 2319 H Street, 
Northwest. 

137 Q. Is that across the street from 2320 H Street, 
Northwest? A. Yes, sir, it is. 

Q. Directing your attention to the afternoon of the 30th 
of March, when a little boy named Balph Mahoney was 
hurt, I will ask you if you recall the incident? A. Yes, I 
do. 

Q. Where were you at the time? A. On my front perch. 

Q. Will you tell the Court and the ladies and gentlemen 
of the jury what you observed? A. Well, I was sitting on 
the front porch and I happened to just look across the 
street and I saw the little boy in the window. He knocked 
the screen out and came out and went up on the terrace. 
The screen fell between the house and the bush. I don’t 
recall what kind of bush it is. He was trying to get the 
screen and he had hold of the bush and the wall gave Way, 
brick wall gave way. As the wall gave way he fell, and 
when he fell he screamed. Well, I didn’t see it after that 
because I got up then and went in the house. 
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Q. Yon mean when yon say yon didn’t see after that yon 
went in the house at that time? A. I didn’t look at him. 
I didn’t go across the street to see what happened to 

138 him. After I saw* him fall and saw the wall fall I 
went in the house because I was in the family way. 

Q. You were in the family way at that time? A. Yes, I 
was. 

Q. Now, Mrs. Simpson, you lived in that neighborhood 
for some time, did you, you and your husband ? A. Yes, I 
have. 

Q. Did anything ever attract your attention as being 
unusual about that wall? A. No, it didn’t, because I never 
paid that much attention to it. 

Q. By the way, do you remember an explosion in which 
the electric conduits were involved in this neighborhood 
shortly before the accident? A. Yes, I do. 

Q. About how long before the accident was that? A. I 
can’t remember exactly. 

Q. What is your best recollection, Mrs. Simpson? A. To 
tell you the truth I really don’t know. I don’t know whether 
it was a week 05 a month before because at that time I was 
sick and I was in and out of the hospital. 

Q. Now, did you ever notice Ralph playing before this 
accident? A. Well, he was out there in the yard, as I was 
saying, he didn’t go straight to get the screen; he 

139 was playing about, he was up in the yard and play¬ 
ing at the same time he was after the screen. He 

didn’t go straight to get it. 

Q. I understand. Had you noticed him on other occa¬ 
sion? A. No, I hadn’t. I had noticed hinj playing but I 
didn’t pay too much attention to him before that. 

Q. Did you ever see him do any digging up there? A. 
Well, the dirt was loose from the wall, the tree box in from 
the wall like. •• .. 

Q. It was. Did you ever notice Ralph digging? A No 
I didn’t. '**'* 
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Mr. Gasck: Thank you very much. 

Cross Examination . . 

By Mr. Carroll: 

Q. Tell me your name again, please. A. Mary Simplon. 
Q. Mrs. Mary Simpson? A. Yes. 

Q. Mrs. Simpson, about how tall is this wall that V-ou 
refer to? A. Well, it starts low and it comes—at that 
time it was straight.across. 

Q. Straight across? A. Yes, sir. 

Q. About how tall was it? A. I couldn’t say 
140 because it was taller than I was. 


Q. Taller than you were? A. Yes, sir, it was. 

Q. About how thick was it? A. It was one or two layers 
of brick; I didn’t pay too much attention to the wall before. 

Q. I mean thickness, you know what I mean. Just shbw 
us. A. About like this (indicating). 

Q. About how thick would you say that is ? A. Oh, I 
don’t know. 

The Court: If you have any doubt about it, the clerk has 
a ruler and you had better measure it for the record, 
hadn’t you? . - • ■ 

The Witness: It wasn’t but one layer of brick across; 

Mr. Carroll: I ask the record to show this measure is 
seven inches from one top to the other. 

By Mr. Carroll: .. 

Q. You say some dirt caved in, is. that right? A. Yes, 


Q. How long have you lived there; Mrs. Simpson? A. I 
had lived there, before this accident happened I lived there 
before. 

Q. The first time you lived in that neighborhood about 
what time was that, what year? A. It was about 
141 1940. T / 


time? 


Q. 1940. Did you notice the dirt there at that 
A. No, I didn’t, because I was just going to school. 
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Q. Do you remember seeing the wall? A. No, I don’t 
because I didn’t go over on that side of the street. 

Q. But you could look over there ? A. I could look over 
there but I didn’t pay that much attention. 

Q. Referring to Plaintiffs’ Exhibit 1-C, will you point 
out to the jury and the Court -where this dirt had gave way? 
Will you put your finger on it? Does that look like it? 
A. Yes. 

Q. Where had the dirt gave way? You hold it up so the 
jury can see. A. The dirt gave way on this side of the 
wall (indicating). 

Q. Will you show it to the Court first? Well, let me hold 
the picture and you point to where it -was. A. Over here 
on this side of the wall. 

Mr. Carroll: May I state that she points to the right side 
of the retaining wall which is the side nearest the parking 
of 2320. 

Is that correct? 

142 Mr. Gasch: You identify it. 

By Mr. Carroll: 

Q. Now, following 1940, when did you move away from 
the property in that neighborhood, I will put it? A. I 
moved away from the neighborhood, let’s see, to be exact 
in 1949, but I don’t know exactly what month. 

Q. 1949? A. That’s right. 

Q. I am talking about the time you said you were a 
little child and you moved away in ’40. A. But I don’t 
remember exactly the time my mother moved away. 

Q. About what time was it? Give us your best recol¬ 
lection. A. About ’45,1 would say. 

Q. And about how old were you at that time? A. Fif¬ 
teen. 

Q. Fifteen? A. Yes, sir. 

Q. Did you notice the property across the street in 1945 ? 
A. No, I didn’t. 

Q. Never noticed it? A. No. 



Q. When did you notice that the dirt had gave 

143 way? A. When I moved back and I was married. 

Q. When did you move back? A. I moved back in 
’48. 

Q. ’48? A. No, ’47. 

Q. So the dirt gave way in that time? A. I didn’t look 
at it in ’47. It was in ’48 I began to notice it. 

Q. And what month'in ’48 was it you began to notice it? 
A. About January. 

Q. January of ’48? A. The latter part of January. 

Q. Now, Mrs. Simpson, this dirt that had given away, 
where was the dirt? A. It wasn’t there. 

Q. It was washed away, is that right? A. That’s right, it 
had vanished. I don’t know how it got away. 

Q. And you saw Ralph— A. (Interposing) Fall. 

Q. (Continuing)—playing on the parking, playing on 
this little front yard? A. Yes, sir, he was playing and he 
was after the screen; he wasn’t going directly qfter 

144 it, I don’t know what you call it, but he didn’t have 
his mind directly on the screen, something else at¬ 
tracted his attention in the meantime, and he was after the 
screen and something else; I didn’t know exactly what he 
was doing, and he was between the wall and the bush, and 
he was on his knees like he was about to make a, I dbn’t 
know—one foot down and he had ahold of the bush anq the 
brick wall gave way, and as the brick wall gave way he lost 
his balance. 

Q. Now, on what side of the wall did he fall? A. He fell 
from the yard; he was up in here (indicating). The bush 
wasn’t that high at that time. 

Mr. Carroll: May I ask to show that she is pointing di¬ 
rectly at the parking? 

The Witness: He was up in here, as the wall came out 
and I thought he was back here. He lost his hold, when the 
wall began to give way he lost his hold and he fell down 
in here somewhere, I couldn’t say where. 
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• •*#••••» 

i 

153 Mr. Gascli: Your Honor, I offer in evidence a cer- % 
tified copy of the Muncipal Regulations relating to the , 

granting and custody of public parking. 

The Court: Is that the section of the Code you referred w 
to? i . 

Mr. Gasch: No, Your Honor, this'is a Municipal 

154 Regulation adopted by the District Commissioners, * 

•which is both a building regulation and parking regu- ; 

lation. i 

Mr. Carroll: I object to Article 4 Section 1 as not having 
any application. Article 3 Section 201 have no objection to. 1 

The Court: Which one is it you object to? ^ 

Mr. Carroll: Article 4 Section 1. 

The Court: Do you wish to be heard? Would you like to 
come to the bench to be heard ? * 

Mr. Gasch: Yes sir. 

• * • * • • . # •* • 

* 

157 The Court: The Court is ready to rule. The Court 
holds that neither Article 3, Section 20 or Article 4, 

Section 1 is admissible in evidence because the Court does 
not think, first, that a regulation of this kind can change the 
reciprocal rights of the parties to this suit and, secondly, ) 

because the Court does not think that Article 4, Section 1 
has any application to the facts in this case. * 

*#**##**• i 

159 Emmett Sullivan was called as a witness for and on ' ^ 

behalf of the defendant the District of Columbia ^ 

and, being first duly sworn, was examined and testi- ^ 

160 fied as follows: i 

Direct Examination 

i 

By Mr. Gasch: 

Q. What is your full name? A. Emmett Sullivan. 
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Q. What is your occupation! A. Metropolitan Police 
Force, attached to number 3 precinct. 

Q. Now, were you attached to number 3 in March, 1948? 
A. I was, sir. 

Q. And for some time prior thereto! A. I was, sir*. 

Q. What was your particular assignment prior to Maireh, 
1948! A. For eight years I ran the number 1 beat. 

Q. Did that include, among other streets, H Street, North¬ 
west, in the 2300 block thereof! A. Yes, sir. 

Q. Are you familiar with conditions that pertained (par¬ 
ticularly with reference to 2320 H, Northwest! A. I would 
say yes. 

Q. Do you recall anything about that building as of 
this time! A. I recall that there had been a wall reported 
there. 

Q. Now, as of March 30, 1948, and prior thereto, 
161 can you tell the jury what your recollection was as 
to the condition of the wall! A. I would say it was 
in good condition. Nothing ever come to my attention by 
walking past it, or no one ever told me that there was any¬ 
thing wrong with it. 

Q. Did you have occasion more than once to go to pre¬ 
mises 2320 H Street, Northwest! A. I have gone thete a 
number of times, not always on police business, but be¬ 
cause the occupants might want some advice. 

Q. Did you go through the passageway! A. Yes. 

Q. Was Mrs. Armstrong with you! 

The Court: Is that what you call the passageway! 

Mr'. Gasch: Yes, sir. 

The Witness: I don’t recall who went with me. I did go 
back there on one occasion to check a dog license. 

By Mr. Gasch: 

Q. To check a dog license! A. Yes, sir. 

Q. And I believe you testified you noticed nothing wrong 
with the wall, is that correct! A. That is correct. 
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Q. Now, among your duties and responsibility as a police¬ 
man can you state what they are with reference to 

162 making certain reports of conditions that you notice, 
or anything that comes to your attention, or that 

you are requested to? A. We are ordered by the police 
manual to make a report of anything that is dangerous, 
and to take necessary action to prevent anyone from get¬ 
ting injured on any kind of property, public or private 
property, particularly public space. 

Q. Did you see any condition at 2320 H Street, North¬ 
west, which required you to make a report ? A. No, sir. 
Mr. Gasch: Your witness. 

Cross Examination 

By Mr. Carroll: 

Q. Officer Sullivan, do you recall a particular wall that 
stood in front of premises 2320 H Street prior to March 30, 
1948? A. I can’t recall in my mind; all I recall is that 
there was a walHhere. 

Q. Well, what is it that you recall about that wall? A. It 
was just there in front of the house there, and there was 
something about dirt up along in front of the house. There 
was nothing there that was wrong one way or the other as 
far as I can recall. 

Q. Do you recall approximately how high the wall was? 
A. No. 

Q. Do you recall approximately how thick the 

163 wall was? A. No, sir. 

Q. Then you just have a faint recollection that 
there was a wall there, but what its condition was you don’t 
know, isn’t that true? A. I didn’t understand the question. 
Mr. Carroll: Will you read the question ? 

(Question read.) 

The Witness: The observation—from looking at it I 
would say it was in good condition. 
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By Mr. Carroll: 

Q. Now, do you remember looking at the wall ? A. I 
have looked at it a number of times. 

Q. Now, when was the last time you looked at it [prior 
to March 30,.1948? A. Probably every time I passed. 

Q. No, not probably; when was the last time you looked 
at it prior to March 30, 1948? A. I couldn’t say. 

Q. Then you don’t remember when you last looked at it 
prior to March 30, 1948, the approximate date? A. Each 
day that I walked by this place. 

Q. Did you look at this wall ?. A. As well as everything 
else. 

Q. Did you look at this particular wall? A. I \fould 
say yes. 

164 Q. Can you tell us anything about this particular 
wall that you would remember? A. There was Noth¬ 
ing there that would catch my eye. 

Q. No, not what didn’t catch your eye, but what| you 
do remember. 

The Court: Let him answer in his own way. 

Mr. Carroll: Read the question. 

(The last question read.) 

The Witness: I can’t remember anything unusual ajbout 
the wall. 

By Mr. Carroll: 

Q. Can you remember anything usual about the \krall? 

The Court: In other words, can you describe the wall 
at all? 

The Witness: Your Honor, I can’t describe the w4ll. 

By Mr. Carroll: 

Q. Are you an engineer? A. No, sir. 

Q. Did you have an engineer’s training? A. No, 


Q. Did you notice whether the roots from the tree 


grown through 


this wall? A. No, sir. 


sir. 

had 
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Q. If you had observed it you could see whether the 
roots were going through that wall? 

165 Mr. Gaseh: I object. 

Mr. Carroll: Withdraw the question. 

The Court: You don’t have to. 

By Mr. Carroll: 

Q. You could see roots growing through the wall if roots 
were growing through the wall, couldn’t you? A. Yes. 

Q. Do you recall whether any roots were growing 
through this particular wall? A. No. 

Q. Do you recall looking to see whether there were, or 
not? A. No, sir. 

Q. What was the condition of the dirt to the left of the 
wall if you recall? • 

Well, to the right of the wall facing the house is the 
passageway? A. That is true. 

Q. And to the left of the wall is what? A. Dirt. 

Q. Now, what was the condition of that dirt to the left 
of the wall? A. It was alongside of the wall practically 
up half of the sidewalk. 

Q. Was it touching the wall all the way down? 

166 A. I couldn’t say, because— 

Q. (Interposing) You didn’t notice that, did you? 
A. I couldn’t say. 

Q. Was it touching the wall at any part? A. I wmuld 
say yes. 

Q. What part? A. Some parts of it, I wouldn’t say all 
of it. 

Q. Then you don’t remember that, is that true? A. I 
don’t remember the building back there, but I do remem¬ 
ber that there was dirt on it. 

Q. And whether any part of it or some parts were 
touching the wall you don’t remember, is that correct? 
A. I don’t remember that. 

Q. I will show you Exhibit 1-D and ask you whether or 
not you recognize the picture. A. I don’t recognize the 
picture; whether I recognize this part— 
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Q. I mean what the picture shows, do you recognize 
tLat scene at all? A. I would say this is part of the pas¬ 
sageway, and also part of the dirt around the lower part of 
the wall. 

Q. Now, I will point to something that appears to be a 
tiny piece hanging— 

Mr. Gasch: Will you let the jury see? 

By Mr. Carroll: 

167 Q. Tiny bits hanging down in front of this wall, and 
ask you what that appears to be. A. It appears to 

be a string of roots. 

Q. Roots. Now, if you had inspected that wall do you 
not believe that you could have found—withdraw the ques¬ 
tion. 

If on March 30th, 1948, those roots had been hanging 
down in that fashion- 

Mr. Gasch: I object to this question, Your Honor. I will 
be glad to state my reason at the bench. 

The Court: I know, but the witness is under cross ex¬ 
amination and the question has not been completed. Pro¬ 
ceed. 

By Mr. Carroll: 

Q. If on March 30, 1948, the roots were hanging down in 
the fashion as indicated here would your inspection have 
disclosed that? 

Mr. Gasch: 1 object to that and would like to state my 
reason at the bench. 

The Court: Objection overruled. 

Mr. Gasch: May I state this, that the photograph shows 
the condition after the bricks fell. 

The Court: Don’t coach the witness. The witness is 
under cross examination; he said he didn’t know about the 
thickness of the wall or height of the wall, and the amount 
of dirt, and the Court thinks that justifies a liberal 

168 rule on cross examination. 

By Mr. Carroll: 
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Q. Have you forgotten my question? A. I have. 

Mr. Carroll: Will you read it ? 

(Question read.) 

The Witness: As far as making an inspection of it it 
nrobably would have. If I had seen it like that I would 
probably have seen the roots. 

By Mr. Carroll: 

Q. Do you recall having seen the roots? A. Not that 
particular day, or any other day. 

Q. Did you see any evidence of erosion in this front yard 
in that parking, that is, washing away of the soil? A. If I 
had I would have made a report of it. 

Q. Did you make a report of it? A. No, sir. 

Q. You see quite a bit of erosion, or washing away of the 
parking? A. Washing of the parking? 

Q. Yes. A. On to the sidewalk? 

Q. Yes. A. Sometimes there is dirt that comes down 
onto the sidewalk. 

169 Q. Did you observe it there ? A. No, not there. 

Q. At 2320 H Street, Northwest, you didn’t see the 
dirt washed away? A. No. That is one of the regulations 
we sometimes overlook. 

Q. Oh, you overlooked it, is that right? A. In this case 
L didn’t notice it in this case. 

Q. Did you see any evidence of erosion or dirt washing 
away at 2320 H Street on any of your inspections? A. I 
don’t remember. 

Q. Do you remember my question? A. I don’t remember 
seeing it. 

Q. Now, prior to March 30, 1948, when you were on this 
beat number 1, I think you termed it? A. Yes, sir. 

Q. Where did your beat extend, Officer? A. My beat 
extended from 23rd Street up to Rock Creek Parkway. 

Q. About how far is that, sir? A. That is about four 
blocks and a half. 
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Q. Four and a half blocks one way, then where else t A. 
K Street, south of K Street. 

Q. How far do you go south? A. To Constitution ^ve¬ 
nue. 

170 Q. How far is that south, how many blocks roughly ? 
A. About eight blocks. 

Q. Then where did you go from there? A. Anywhere I 
was detailed. 

Q. All of that is your beat, number 1? A. Yes, sir. 

Q. And about how many Avails are there in that area ihat 
required your inspection? A. Any number of Avails. 

Q. And you inspected all those Avails, did you not? A. 
No, sir. 


Q. As a matter of fact, you never made any inspection of 
this Avail, isn’t that true? A. If I may cover that in my qwn 
words I would like to. I 


Mr. Pair: If the Court please, I object. 

The Court: He wants to answer it in his OAvn way, $nd 
I am going to let him do it. 

By Mr. Carroll: 


Q. Will you answer it in vour oAvn way? A. We walk the 
street, and if anything comes to our attention that is dan¬ 
gerous a ve report it. That goes for the whole precinct, any¬ 
thing that is dangerous, w r hetlier it is on public or private 
property we make a report of it. We do not go arou|nd 
scrutinizing each particular portion, but we do make a re¬ 
port of anything we see, or that anybody tells us 


171 about. 

Q. Noav, you say you used the passageAv^ay to ch^ck 
some dog license, is that right? A. I have; Avhen I couldn't 
say. 

Q. And did you ever have occasion to use the passageway 
for any other purpose? A. I believe I was in there ohe 


night, I wouldn’t swear to it. 

Q. Using the passageway? A. Yes, sir. 
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172 Jesse I. Kimball was called as a witness for and 
on behalf of the defendant the District of Columbia, 
and, being first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 
By Mr. Gasch: 

Q. Mr. Kimball, will you state your name? A. Jesse 1. 
Kimball. 

Q. What is your occupation? A. Chief building 

173 inspector of the District. 

Q. Now, will you state what the practice of your 

department is- 

Mr. Carroll: Objection. 

The Court: Can you be more specific, sir ? Practice about 
what? 

Mr. Gasch: With reference to the repair of defective 
structures found on the public space. 

The Court: What kind of structures ? 

Mr. Gasch: Walls, retaining walls that can be built, a 
retaining bank in front of a house building at right angles 
to a house, and permitting passageway under the house 
where there is a high bank in front of the house. 

Mr. Carroll: Just a minute. If Your Honor please, I 
have to- 

The Court: Do you object? 

Mr. Carroll: Yes, sir. 

The Court: The objection is sustained. 

Mr. Gasch: Very well, sir. I will rest at that point. 

The Court: You may have an exception. 

* * # * #.* * • • 

175 Mr. Gasch: May the record show I renew our 
motion? 

****#•##* 
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Mr. Doherty: I wish to stand on my original mo¬ 
tion for a directed verdict. 


Mr. Gasch: For the record I should like to renew the posi¬ 
tion I took yesterday in moving for a directed verdict. 


193 The Court: Now, gentlemen, the Court is over¬ 
ruling the motions. 

Have you any prayers you want to submit? 

The Court thinks the doctrine of res ipsa loquitur applies 
in this case. The Court doesn’t think that there is any 
satisfactory evidence as to what caused this wall to fail, 
whether it was a crack, a push with the foot, or whatnot. 


The Court: Gentlemen, if you will exchange prayers and 
hand your prayers up to me, please. 

Gentlemen, I assume that neither of these prayers 
194 are conceded by either side ? 

Mr. Gasch: That is correct. 

Mr. Carroll: I haven’t finished reading them yet. 

The Court: Very well, you read them and let me know if 
^ou concede any of them. 

Mr. Doherty: We will concede Plaintiffs’ No. 8. 

Mr. Carroll: The plaintiffs have no objection to defend¬ 
ant Bowles No. 4. All other prayers of the defendant 
Bowles are objected to. 

The Court: The Court never grants that prayer anyway. 
The Court thinks the question of veracity of witnessed is 
strictly for the jury. Counsel have the privilege of arguing 
about it. The Court doesn’t think that that prayer should 
be granted in any case. The Court won’t grant that prayer. 

Mr. Doherty: Grant me an exception. 
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The Court: The Court denies Defendant Bowles Nos. 1, 2, 
3 and 4. 

The Court would like to know just what you have in 
mind in No. 5, Mr. Doherty. 

Mr. Doherty: If Your Honor please, there were two wit¬ 
nesses here who are, in my opinion, the witnesses that 
should have been brought here by the plaintiff; one was 
Luke Gaither, the tenant who has lived in the premises, and 
the little boy who was playing with him at the time. I think 
they are very material witnesses to make out the 
195 plaintiffs’ case. I think they should have brought 
them here. 

The Court: What would Gaither know about it? 

Mr. Doherty: I don’t know. He was the one who lived 
there and if there was anything wrong with the wall he 
should have known. 

The Court: Gaither? 

Mr. Doherty: And the boy Tyronne who was playing with 
h i m . We couldn’t locate him. All we had was the first 
name and we just got that now in this trial, but we certainly 
believe they had the opportunity to find out where he was. 
They don’t indicate that he lived at a certain address before 
or where he moved to. Of course, we have the testimony of 
this third woman that this child was playing by himself, 
from which the jury could infer that the little boy was lying 
and wasn’t down in the areaway. 

Luke Gaither could have been here to say that he didn’t 
know anything about it. 

The Court: What do you say of the prayer? 

Mr. Carroll: I object to the prayer because it doesn’t 
state the law. The law is, as I understand it, that the wit¬ 
ness must be peculiarly available to one side or the other. 
That prayer doesn’t have the provision “peculiarly ” in 
there. 

Mr. Doherty: I have no objection to putting it in. 

Mr. Carroll: May I be heard and I will tell you why? 
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Mr. Doherty: To say he was peculiarly available to 
196 one side or the other. 

Mr. Carroll: Luke Gaither is no more available to 
us than to him. She leased the property to him and knows 
how to get him here. 

The boy Tyronne was not produced by the plaintiff and 
that failure was satisfactorily explained, in the plaintiffs ’ 
view, for the reason that the testimony from the stand was 
that she didn’t know where Tyronne lived, that he no linger 
went to the school around there, and they didn’t know where 
to find him. So one witness has to be peculiarly available 
and, of course, if a person doesn’t know the whereabouts of 
that one he isn’t available to anybody, and so I don^t see 
how it would avail the defendant Bowles, and with rekpect 
to the question about Gaither, he is no more available (to us 
than him. 

The Court: I am going to deny the prayer but either of 
\ou can argue about those points if you want to. 

Mr. Doherty: So the record will be clear, I ask an excep¬ 
tion to each prayer which has been denied. 


* « • • • • * * j * 

201 Mr. Gasch: Your Honor, so that the record pnay 
be clear, may I have an exception to each of Your Honor’s 
rulings excluding any particular prayers as proposed! 

The Court: Yes, sir. I am glad you are doing that be¬ 
cause what we want to do in every case is to fix it in Such 
a way that the situation can be clarified by the Court of 
Appeals if it goes there and requires any clarificatioii. 

Now, gentlemen, I am taking up the plaintiffs’ prayers 
at this time, and this Court has ceased to use the word 
‘‘proximate” anywhere. I refuse and decline to ever use 
the word “proximate” again except to say I refuse to use 
it. Now, plaintiffs’ first prayer is amended to read in 
this way, the last three lines will be this way: “be law¬ 
fully used with reasonable safety and that the plaintiffs’ 



injury was the natural and probable result of such failure, 
then your verdict must be for the plaintiff.” 

Mr. Doherty: Would you read that again, if Your 

202 Honor please ? 

The Court: I am going to read the whole of the 
last sentence: 

“If you find that the defendant, District of Columbia, 
failed to keep the sidewalk in front of premises 2320 H 
Street, Northwest, in such condition that it could be law¬ 
fully used with reasonable safety and that the plaintiff’s 
injury was tte natural and probable result of such failure, 
then your verdict must be for the plaintiff.” 

I am trying to put something in the prayer that the jury 
will understand. They don’t know what “proximate” 
means, and neither do you, and neither do I, nor anybody 
else. 

Now, in the second prayer, the second prayer is granted 
as amended. The last sentence will read as follows: 

“If you find that the District of Columbia failed to in¬ 
spect the said wall from time to time at reasonable inter¬ 
vals”—the words “at reasonable intervals” is added. 

The Court grants the plaintiffs’ third prayer. 

Mr. Pair: May it please the Court, does Your Honor 
want to go over all of them before we can be heard on the 
second prayer? 

The Court: All right, the Court will go over all 

203 of them. Then the fourth prayer in the last sen¬ 
tence will read granted as amended. 

Mr. Gasch: How about the third prayer? 

The Court: I am only ruling tentatively, now. The last 
sentence will read: 

“If you find that the District of Columbia and the de¬ 
fendant Sarah Edna Bowles, the owner of the property, 
negligently failed to keep the brick wall in good repair in 
front of premises 2320 H Street, Northwest, and that the 
plaintiff’s injuries were the natural and probable result of 
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such negligence, then your verdict must be for the plain¬ 
tiff.” 

In the fifth prayer it will be granted as amended in the 
next to the last line, the word “reasonably” is placed be¬ 
tween the word “a” and the word “safe,” “to keep them 
in a reasonably safe condition is imperative.” 

I have had some difficulty with these prayers of the 
plaintiff, and I am frank to say that they may give Vou 
trouble in the Court of Appeals for this reason, that wthat 
you have done is not to quote a granted prayer, but you 
have just got something out of an opinion and used it hs a 
prayer, which is not a proper way to frame a prayer. You 
can tell perfectly well that these are not granted praters 
of the Court of Appeals, but just the language of the opin¬ 
ion, which is a very different thing, but I grant it. 
204 Now, how about the damage prayer? I don’t see 
anything wrong with the damage* prayer. 

Mr. Doherty: I want to object to it, if the Court please, 
and I want to object to these others, too. 

The Court: I know you are, but just wait until we get 
through with the matter of the damage prayer. 

Mr. Doherty: There is no testimony as to the futfire. 
There is no testimony that this boy is not in good cofidi- 
tion at this time, no medical testimony of any kind. Dr. 
Lattman said back in 1948 that it made a good union. 

The Court: That is true, but the plaintiff said it hurt 
him in bad weather, and that it is weaker than the other. 
Isn’t that in the testimony? 

Mr. Carroll: Yes, sir. 

The Court: The Court thinks the seventh prayer is all 
right, damage prayer. 

Mr. Doherty: On behalf of the defendant Bowles I do 
not agree with Your Honor as far as nursing. There is 
no testimony as to the value of the nursing, and there 
might be contributory negligence on the part of Helen 
Armstrong. 


The Court: Yes, hut “if you find for the plaintiff.” 

Mr. Doherty: He said for the infant plaintiff Ealph 
Mahoney. 

The Court: That is right; if you find for the plaintiff 
Helen Armstrong; that should he the plaintiff Helen Arm¬ 
strong. 

205 Mr. Doherty: The way it reads— 

The Court: I strike out the words “Ralph Ma¬ 
honey.” Do you see what I mean, Mr. Doherty? 

Mr. Doherty: Yes, I see what you mean. 

The Court: Now, do you want to be heard on the sec¬ 
ond prayer? 

Mr. Pair: Yes, we object to Prayer No. 2, if the Court 
please, as not being a correct statement of the law. 

The Court: What do you object to? 

Mr. Pair: The objection goes to this question of in¬ 
spection, and the plaintiff has cited as authority for that 
Jackson v. District of Columbia. There has been repeated 
mention of the duty of inspection. This is the first time 
w'e have examined this Jackson case and we submit to the 
Court that that is no authority for such proposition, that 
there is no duty on the part of the District of Columbia 
to inspect this wall or any other w r all. 

The Court: Irrespective of the Jackson case, I thought 
you did think that out. 

Mr. Pair: They discussed that very point in the Jackson 
case and referred to the duty of inspecting it at the time 
of installation, and this would impose on the District the 
duty of going back and making a periodic inspection of 
something placed on the public parking and not for just the 
use of the tenant alone. The duty is to maintain it 

206 for public travel in a safe condition, not a wall, be¬ 
cause obviously the public doesn’t travel over it, 

and we submit this prayer must have imposed a duty and 
would lead the jury to believe that this wall constructed in 
1896, so far as the negligence of the District of Columbia 




to go out and do nothing about it. I think it is most unfair 
in the face of this Jackson case. Do you want to spe it? 

The Court: No, the prayer is granted as amended! 

Mr. Pair: We have an exception? 

The Court: You have an exception to everything the 
Court does that you don’t like. 

Mr. Doherty: I want to be heard on plaintiffs’ No. 4, 
in the third line it is the “duty not only of the District of 
Columbia but of the owner of the property for whosej con¬ 
venience and use a device or object is constructed upon or 
under the sidewalk to keep them in a safe conditionj” 

It certainly isn’t for our convenience that it was put up 
there, for our use. It was put there by James McGrajm. 

The Court: You mean so far as this plaintiff, you said 
defendant, I believe. You mean the plaintiff, don’t ycfu? 

Mr. Doherty: Well, it was put up by James P. McGrann. 
Now, what relation he is to this defendant I don’t l^now. 
He may have been the owner of that property, and they 
said that she fixed up this areaway. There is no 
207 testimony to show Bowles ever did, and there is 
nothing here to show it is for the use and conven¬ 
ience of Bowles, but if for anybody’s convenience it i£ for 
the use and convenience of Gaither. 

They refer to the Gittleson case, and that is what the 
Gittleson case says; that is right out of this case, so I 
say that there is no testimony in any way that it was for 
our use and convenience, none whatever, and I certainly 
except to anything being permitted in there like that. 

Mr. Pair: May I state for the record, I have in ijnind 
we have taken an exception, but may I state for the record 
that a further objection is that the duty to inspect is a 
Government function for which the installer would be held 
liable, so that if this is the basis of the plaintiffs’ bight 
here, this prayer, for those reasons, should not be granted. 

The Court: Now, if you are all through talking I am 
ready to rule. 
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Mr. Doherty: I want an exception to Plaintiffs’ No. 5 
for the same reason; in the third line from the bottom 
wherein he refers to the same thing, “for whose conven¬ 
ience an object or device is placed under or upon a side¬ 
walk.” We don’t have anything to do with that. There 
is nothing to show that Bowles was connected with any 
part of that. 

Mr. Pair: May it please the Court, with respect to 
Prayer No. 5, the objection was for approximately the 
same reason. 

208 The Court: I can’t hear you. 

Mr. Pair: I say with reference to No. 5, we ob¬ 
ject to that on the ground that it is the duty of the District 
to maintain the sidewalk and not things placed thereon 
except things that become a part of the sidewalk, such as 
a manhole, and such things that can be walked over, and 
so we don’t think it correctly states the proposition. 

The Court: The defendant District of Columbia Prayer 
No. 1 is granted as amended. 

No. 2 is granted as amended. 

No. 3 is denied. Prayer No. 4 granted as amended. 
Prayer No. 5 denied. Prayer No. 6 denied. Prayer No. 
7 denied. Prayer No. 8 denied. Prayer No. 9 denied. 
Prayer No. 10 granted as amended. 

As to defendant Bowles, Prayer No. 1 denied; prayer 
No. 2 denied; Prayer No. 3 denied; Prayer No. 4 denied; 
Prayer No. 5 denied; and both defenants take exception to 
each of the Court rulings. 

Mr. Doherty: Is Your Honor going to permit me to 
argue! 

The Court: I am very liberal on arguing, as far as that 
goes. 

Mr. Doherty: There is another thing, so I won’t forget 
it; your Honor said you were going to instruct the jury on 
res ipsa loquitur. I do want to object on behalf of the 
defendant Bowles if it is going to the jury on that doc¬ 
trine. 
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209 The Court: Very well. 

Mr. Gasch: Your Honor, for the same reason the 
District of Columbia also objects. 

The Court: Plaintiffs’ No. 1 is granted as amended:; No. 
2 granted as amended; No. 3 granted; No. 4 granted as 
amended; No. 5 granted as amended; No. 6 granted; No. 
7 granted as amended; Prayer No. 8 was conceded. 

Now’, as far as I can think now the only thing that I 
will specifically instruct the jury on is the burden of pfroof 
and the weight of the evidence, and the fact that this case 
is governed by the rule of res ipsa loquitur, and then I 
will ask counsel to come to the bench and then you can tell 
me anything you think I should add, or that I haven’t done. 
I am not going to instruct this jury until tomorrow morn¬ 
ing at 10 o’clock. 

Now, tell me how long you w T ant to argue. 

Mr. Doherty: I am going to talk about something; you 
have cut me out of everything I wanted to talk abou^;. I 
had a big argument prepared for that. I would sa^ 20 
minutes. 

The Court: It will take you longer than that to .puzzle 
the Court, won’t it? 

Mr. Doherty: No. 

The Court: How much time do you want ? 

Mr. Gasch: I would like to have a half hour. 

The Court: How much time do you want? 

210 Mr. Carroll: I would like a comparable amount, 
30 minutes divided between my opening argument 

and rebuttal. 

The Court: Thirty minutes altogether? 

Mr. Carroll: Yes, sir. 

The Court: I will tell you what I will do; each counsel 
will have 30 minutes but counsel for the plaintiff will have 
20 minutes to open and 10 minutes to close, and you ought 
to make your principal argument in the opening, but I am 
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not going to cut yon off in the middle of a substantial 
argument. 

Mr. Gasch: Thirty minutes a side? 

:The Court: No, Mr. Doherty has 30 minutes, and you 
have SO minutes, and the plaintiff has 30 minutes. 

Mr. Gasch: Mr. Pair and I would like to divide it. 

The Court: Very well. 

(Thereupon at 12:55 o’clock p.m., Court was recessed and 
further proceedings herein continued until 2:20 o’clock 
p.m., Tuesday, November 14, 1950.) 

• •*****«• 

260 The Court: The Court thinks that the record 
should show that the defendants except to every 
adverse ruling of the Court on prayers. That is true, isn’t 
it? 


* * - - # * *■ * * • 

261 The Court: I think the instruction on res ipsa 
loquitur is applicable. I do not think that the Court 

is required to adhere to the advice of counsel. Of course, 
the Court should not take any sides, but the Court is per¬ 
fectly clear that this is a res ipsa loquitur case. The 

262 Court doesn’t have any doubt about it; just that 
nobody knows how or why it fell. 

******■#•• 

265 CHARGE TO THE JURY. 

The Court (Goldsborough, J.): Ladies and gen¬ 
tlemen of the jury, there are certain instructions when the 
Court will give you which were asked for by counsel for the 
respective parties, and some of them were granted in full, 
and some of them w r ere amended, but as read to you they 
are the law in the case. The Court says that they correct¬ 
ly state the law and, therefore, you are bound by them. 
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As von notice, there will be separate verdicts in this 
case. There are two plaintiffs and two defendants] and 
when you go into the jury room you will consider whlether 
both or either are entitled to a verdict, and whether either 
or both of the defendants are entitled to your verdict Of 
course, the Court tells you what the law is and yop. are 
bound by the law as the Court gives it to you, but the facts 
of the case the Court does not comment upon at all. The 
Court has nothing to do with the facts. You are impaneled 
for the purpose of deciding what the facts are and then 
you will apply the facts as you find them to the law \J-hich 
the Court gives you. 

Now, in all these civil cases of this character the general 
burden of proof is upon the plaintiff; that is, the plaintiff 
has to produce the weight of the evidence. In other wbrds, 
the plaintiffs’ testimony, and when I say the plaintiffs’ 
testimony I mean the whole testimony must be more 
266 satisfactory from the plaintiffs’ standpoint thaii the 
defendants’, and that is perfectly obvious because 
to bring people into court and ask them to pay money it 
is necessary that their position must be more satisfactory 
to the jury than the defendants’, because otherwise there 
would be no basis for the plaintiffs’ claim, there woul)l be 
no basis in so far as the law is concerned. 

Now, you will note in view of the discussion of the play¬ 
ers, a reading of the prayers, you will notice the words 
“reasonable care,” “ordinary care,” and “due care.” 
Negligence is a different thing in different aspects. Uiider 
some circumstances a party is bound to use the highest de¬ 
gree of care. In a case like this that is not the situation. 
Negligence in a case like this is what I will now read you, 
and the reason I do that is because I want to be as accu¬ 
rate as possible: 

Negligence is'the doing of some act which a reasonably 
prudent person would not do, or the failure to do sohae- 
thing which a reasonably prudent person would do actuated 
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by those considerations which ordinarily regulate the con¬ 
duct of human affairs. It is the failure to use ordinary 
care in the management of one’s property or person. 

Ordinary care is that care which persons of ordinary 
prudence exercise in the management of their own affairs. 

The jury is instructed that the District of Colum- 

267 bia has full control of its streets and sidewalks and 
is under a primary duty to keep them in such condi¬ 
tion that they can be used with reasonable safety. If you 
find that the defendant, District of Columbia, failed to 
keep the sidewalk in front of premises 2320 H Street, 
Northwest, in such condition that it could be lawfully used 
with reasonable safety and that the cause of the plaintiff’s 
injury was the natural and probable result of such failure, 
then your verdict must be for the plaintiff. 

The jury is instructed that the District of Columbia 
after issuing a permit to an abutting owner of property 
to place or erect an object or device upon, or under the 
sidewalk is bound to exercise reasonable care to see that 
such object or device is suitable to become a part of a side¬ 
walk that is safe for public use and to inspect it from time 
to time to see that it is maintained in good order. 

The defendant, District of Columbia, in its answer ad¬ 
mits that it allowed a brick wall to be erected upon public 
parking running alongside and in front of Lot No. 810 in 
Square No. 42, commonly known as premises 2320 H Street, 
Northwest. 

If you find that the District of Columbia failed to in¬ 
spect the said wall from time to time at reasonable inter¬ 
vals to see that it was maintained in good order, such 
failure imputes negligence on the part of the District of 
Columbia for which it is liable for any damage or 

268 injury occasioned thereby. 

The jury is instructed that in determining whether 
or not an alleged defect in the sidewalk was known to the 
authorities of the District of Columbia, it is not necessary 



to show actual notice of such defect but if the defect fijom 
its character, notoriety or continuance ought to have bben 
known to those officers of the District of Columbia charged 
with the inspection of the streets and sidewalks, then sijich 
notice may be imputed to the District of Columbia. 

The jury is instructed that the sidewalks in the District 
of Columbia extend from the curb bounding the street to 
the building line and it is the duty not only of the District 
of Columbia but of the owner of the property for whose 
convenience and use a device or object is constructed upon 
or under the sidewalk to keep them in a safe condition. 

If you find that the District of Columbia and the de¬ 
fendant Sarah Edna Bowles, the owner of the property, 
negligently failed to keep the brick wall in good repair in 
front of premises 2320 H Street, Northwest, and that the 
plaintiff’s injuries were the natural and probable result 
of such negligence, then your verdict must be for the 
plaintiff. 

The jury is instructed that the sidewalk extending from 
the curb line to the building line of the house are wholly 
subject to the control of the municipal authorities of the 
District of Columbia. If a portion of these side- 
269 walks should be in a measure withdrawn from the 
public travel upon them and set apart as parking 
does not change or diminish in any manner the control of 
the District over them. Even as to the grass plots wdiich 
actually constitute the parking the owner must use them 
in entire subordination to the superior control of the mu¬ 
nicipality and the duty of the District of Columbia and the 
owner of the property, for whose convenience an object 
or device is placed under or upon a sidewalk, to keep them 
in a reasonably safe condition is imperative. 

The jury is instructed that if it finds for the plaintiff, 
Ralph Mahoney, you will assess his damages at such a sum 
that will compensate him for the bodily injury sustained, 
if any, the physical pain and mental anguish suffered and 
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endured by him in the past, if any, and that which will be 
endured in the future, if any, by reason of the said injury; 
and for his loss of time, if any, and your verdict will be 
in such amount as will justly compensate him. 

The jury is instructed that if it finds for the plaintiff, 
Helen Armstrong, she may recover for medical expenses 
incurred, if any, for treatment of such bodily injuries as 
you find sustained by Ralph Mahoney, if any. If you so 
find, the plaintiff, Helen Armstrong, is further, entitled to 
recover the reasonable value of nursing rendered to plain¬ 
tiff, Ralph Mahoney, if any you should find, even though 
the nursing was rendered by the mother without ex- 
270 pectation of compensation. 

The jury is instructed that a child of tender years 
is to be judged by the standard of behavior to be expected 
from a child of like age, intelligence and experience in so 
far as concerns the child’s capacity to realize the existence 
of a risk, the individual qualities of the child are taken into 
account. 

A rule of law in regard to the negligence of an adult 
and the rule in regard to that of an infant of tender years 
is quite different. Of an infant of tender years less dis¬ 
cretion is required and the degree depends upon his age 
and knowledge. Of a child of three years of age less caution 
would be required than one of seven and of a child of seven 
less than one of twelve or fifteen. The caution required 
is according to the maturity and capacity of the child, and 
this is to be determined in such case by the circumstances 
of that case. 

The jury is instructed as a matter of law that the District 
of Columbia is not an insurer of the safety of travelers 
upon its sidewalks. It is charged only with the duty of 
supervising the streets of Washington and exercising rea¬ 
sonable care to keep the streets and sidewalks in a reason¬ 
ably safe condition. 


77 


The jury is instructed as a matter of law that there is no 
presumption of negligence on the part of the de- 

271 fendant, the District of Columbia, by reason of the 
mere happening of an accident on public space con¬ 
trolled by it. 

The jury is instructed as a matter of law that it was jthe 
duty of the parent, Helen Armstrong, to exercise reason¬ 
able custody over and care for the safety of her child, 
Ralph Mahoney. Therefore, if you find from the evidence 
in this case that the plaintiff, Helen Armstrong, allowed 
her son, Ralph Mahoney, to play in a place known to her 
to be dangerous, and did not exercise that degree of c^re 
which a proper parent of a child should have exercised 
under all the circumstances, and that the injury to t)he 
child, and her own injuries, were a natural and probable 
concurrent result of that want of care, she cannot recover 
against the defendant, the District of Columbia, for her 

j 

own injuries or for moneys expended by her for her chi|d. 
Therefore, if you so find your verdict in this instance mhst 
be for the District of Columbia in the action brought by 
Helen Armstrong and you may not consider as an item of 
damages in the action brought by her as next friend fbr 
Ralph Mahoney, the money expended by Helen Armstrong 
in his behalf. 

The jury are instructed as a matter of law that the Dis¬ 
trict Government, as a municipal corporation, is charged 
with the duty of supervising the streets of Washingtop, 
and keeping them in a condition fit for convenient use and 
safe against accident to travelers using them. But 

272 it is not under an absolute obligation to respond 
for every accident a person may suffer in its streets. 

It is simply bound to practice due care and diligence in 
the exercise of its powers. If due care is exercised, and, 
notwithstanding, an accident occurs and somebody is in¬ 
jured, it is the misfortune of the victim and not the fault 
of the authorities. 
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Now, the evidence in this case is not clear as to why that 
wall fell and, therefore, the Court at its own instance is 
instructing you as follows: 

The Court instructs the jury that the plaintiff relies 
upon the rule of law known as res ipsa loquitur, that is, 
the thing speaks for itself. It is the law that where a thing 
which causes injury without fault of the injured person, is 
shown to be under the control of a defendant, and the in¬ 
jury is such as in the ordinary course of things, does not 
occur if the one having such control uses proper care, it 
affords reasonable evidence, in the absence of some satis¬ 
factory explanation from a defendant, that the injury arose 
from want of the defendant’s care under the circumstances. 
It simply means that if there is nothing to explain or rebut 
the inference that arises from the way in which a thing 
happened, you might possibly conclude under those cir¬ 
cumstances that it may have been occasioned by negligence; 
that the facts of the occurrence may warrant the infer¬ 
ence of negligence not that it compels such an inference 
and you are so instructed, but it offers evidence of 
273 a circumstantial character of the existence of negli¬ 
gence where direct evidence may be lacking and that 
evidence is to be weighed by you. If you find that a de¬ 
fendant has not offered a reasonable explanation to rebut 
the inference of negligence, then your verdict must be for 
the plaintiff, Ralph Mahoney. 

Your verdict must be also for the plaintiff, Helen Arm¬ 
strong, unless you find that she was guilty of concurrent 
negligence and that the accident was the natural and prob¬ 
able result of such concurrent negligence. 


276 The Court: The jury wants to know if they can 
have the prayers. There is no objection, is there? 
Mr. Carroll: I have none. 
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277 Mr. Gasch: They have 'got them mussed up, I 
think. 

Mr. Doherty: If Your Honor please, I wouldn’t like 
that. 

Mr. Gasch: There have been interlineations. 

The Court: Would that make any difference? 

Mr. Gasch: I think it would. 

Mr. Doherty: If Your Honor please, I object to the in¬ 
structions going in there. I have no objection to the pic¬ 
tures. 

The Court: The Court thinks that the matters stricken 
out are clearly stricken out. 

Mr. Gasch: I would object to it. 

Mr. Doherty: It places me in a difficult position be¬ 
cause all mine were stricken out. 

Mr. Carroll: I don’t think that would be apparent to 
the jury. 

Mr. Doherty: I object to it 

Mr. Gasch: I object also. 

The Court: Send them in the granted prayers. 

• •••»#*•• 
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PLAINTIFF’S EXHIBIT No. 3 
FILED JAN 24 1951 
HARRY M. HULL, Clerk 
AGREEMENT 

BETWEEN 

B. F. SAUL CO. 
and 

LUKE GAITHER 
Premises 2320 H St., N. W. 

Rent, $35.30 

Due 26th Instant, in advance 
Owner 

Reference Mrs. Sarah Edna Bowles 
B. F. SAUL CO. 

Mortgages & Rentals 
925 15th Street, N. W. 

Washington, D. C. 

AGREEMENT BETWEEN LANDLORD AND TENANT 

r 

Memorandum of an Agreement between B. F. SAUL CO., 
a corporation, and LUKE GAITHER all of the City of 
Washington, District of Columbia, whereby the said B. F. 
SAUL CO. has agreed to let, and does hereby let, to the said 
LUKE GAITHER No. 2320 on H Street, N. W. in said. 
District, by the month, commencing on the 26th day of 
November A. D., 1936, at and for the monthly rent pf 
Thirty-two and 50/100 Dollars, payable in full, in advance, 
that is to say, on said 26th day of each and every month 
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during which the said tenancy may continue, as rent in 
advance for the next ensuing month. 

And the said LUKE GAITHER has agreed to take and 
does hereby take and hold the said premises as a tenant, by 
the m-onth, at the said rent, payable as aforesaid, and that 

he win pay_ALL METERED WATER RENT 

IN EXCESS OF $8.75 PER ANNUM, electric light and gas 
bills as they become due, and that he will not sub-yet or 
assign the said premises, or carry on any business therein, 
except that of a dwelling without the written consent of the 
said Lessor, or use the same for any disorderly or unlawful 
purpose. And further that no gasoline will be kept or 
allowed on said premises, and that no cooking will be al¬ 
lowed in any part of the house except kitchen unless by 
special permission in writing from the party of the first 
part_ 

Provided Always, that if the said Lessee shall fail to pay 
the said rent in full in advance as aforesaid, although there 
should have been no legal or formal demand for any rent 
whatever, or shall neglect to pay the water rent, or gas and 
electric light bills at the time and on the day when the same 
shall fall due and be payable, as hereinbefore mentioned, 
or shall sub-let or assign the said premises, or carry on any 
business therein, except that of a dwelling without the 
written consent as aforesaid, or shall use the same for any 
disorderly or unlawful purpose, or break either of the 
aforesaid covenants, then and in either of said events, this 
lease, and all things herein contained, shall cease and deter¬ 
mine, and shall operate as a notice to quit, the thirty days’ 
notice to quit being hereby expressly waived. And the said 
Lessor, its successors and assigns, shall and may proceed to 
recover the possession of said premises under and by virtue 
of a seven days’ summons under the provisions of the Code, 
relating to the District of Columbia, to regulate proceedings 
in cases between landlords and tenants; or by such legal 
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process as may at the time be in operation in like case; bu^ if 
no default occurs on the part of the said Lessee to the afore¬ 
said provisions referred to above, then he shall be entitled 
to not less than thirty days’ notice in writing to vacate tjhe 
house and premises, and the said party of the first part shall 
be entitled to the same notice from the Lessee, should he de¬ 
sire to vacate the aforesaid house and premises before the 
expiration of the term of this agreement. 

And it is Further Provided, that if under the provisions of 
this agreement a seven days’ summons shall be served, 
and a compromise or settlement shall be made thereupon it 
shall not constitute a waiver of any covenant herein con¬ 
tained, or of the agreement itself. And the said Lessee 
hereby agree to deliver the house in the same order in 
which it was received, usual wear and tear, fire and storm 
excepted; and it is hereby provided and agreed that ho 
waiver of one breach of any covenant herein shall be con¬ 
strued to be a waiver of the covenant itself, or of any sub¬ 
sequent breach thereof. 

In Testimony Whereof, We have hereunto set our hands 
this 15th day of December A. D., 1936. 

B. F. SAUL CO. 



Assistant Secretary. 


Tenant Luke Gaither 

% 

« * • • • • • * I • 
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291 FILED NOV 15 1950 HARRY M. HULL, Clerk 

PLAINTIFF’S PRAYER NO. 1 

Tlie jury is instructed that the District of Columbia lias 
full control of its streets and sidewalks and is under a prim¬ 
ary duty to keep them in such condition that they can he 
used with reasonable safety. If you find that the defendant, 
District of Columbia, failed to keep the sidewalk in front of 
premises 2320 H Street, Northwest in such condition that 
it could be lawfully used with reasonable safety and that 
(such failure was the proximate cause of) the plaintiff’s 
injury was the natured and probable result of such failure, 
then your verdict must be for the plaintiff. 

Stephenson v. District of Columbia 
54 App. D. C. 297 

Granted as amended 

292 FILED NOV 15 1950 HARRY M. HULL, Clerk 

PLAINTIFF’S PRAYER NO. 2 

The jury is instructed that the District of Columbia after 
issuing a permit to an abutting owner of property to place 
or erect an object or device upon, or under the sidewalk is 
bound to exercise reasonable care to see that such object or 
device is suitable to become a part of a sidewalk that is safe 
for public use and to inspect it from time to time to see that 
it is maintained in good order. 

The defendant, District of Columbia, in its Answer 
admits that it allowed a brick wall to be erected upon public 
parking running alonside and in front of Lot No. 810 in 
Square No. 42, commonly known as premises 2320 H Street, 
N. W. 



If you find that the District of Columbia failed to inspect 
the said wall from time to time at reasonable intervals to 
see that it was maintained in a good order, such failure im¬ 
putes negligence on the part of the District of Columbia for 
which it is liable for any damage or injury occasioned there¬ 
by. 


Jackson v. District of Columbia 
48 App. D. C. 396 

Granted as Amended 

293 FILED NOV 15 1950 HARRY M. HULL, Clerk 

PLAINTIFF’S PRAYER NO. 3 

The jury is instructed that in determining whether or not 
an alleged defect in the sidewalk was known to the author¬ 
ities of the District of Columbia, it is not necessary to show 
actual notice of such defect but if the defect from its char¬ 
acter, notoriety or continuance ought to have been known 
to those officers of the District of Columbia charged with 
the inspection of the streets and sidewalks, then such notice 
may be imputed to the District of Columbia. 

Larmon v. District of Columbia 
16 D. C. App. 330 

Granted 

294 FILED NOV. 15,1950 HARRY M. HULL, Clerk 

PLAINTIFF’S PRAYER NO. 4 

The jury is instructed that the sidewalks in the District 
of Columbia extend from the curb bounding the street to 
the building line and it is the duty not only of the District 
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of Columbia but of the owner of the property for whose- 
convenience and use a device or object is constructed upon 
or under the sidewalk to keep them in a safe condition. 

If you find that the District of Columbia and the defend¬ 
ant Sarah Edna Bowles, the owner of the property, negli¬ 
gently failed to keep the brick wall in good repair in front of 
premises 2320 H Street, Northwest, and that (such negli¬ 
gence was the proximate cause of) the plaintiff’s injuries 
were the matural and probable result of such negligence, 
then your verdict must be for the plaintiff. 

Gittleson et al v. Robinson et al 
61 Atl (2d) 635 

Granted as Amended 
295 FILED NOV 15 1950 HARRY M. HULL, Clerk 
PLAINTIFF’S PRAYER No. 5 

The jury is instructed that the sidewalk extending fifom 
the curb line to the building line of the houses are wholly 
subject to the control of the municipal authorities of the 
District of Columbia. If a portion of these sidewalks 
should be in a measure withdrawn from the public travel 
upon them and set apart as parking does not change or 
diminish in any manner the control of the District over 
them. Even as to the grass plots which actually constitute 
the parking the owner must use them in entire subordina¬ 
tion to the superior control of the municipality and the dfity 
of the District of Columbia and of the owner of the prbp- 
erty, for whose convenience an object or device is placed 
under or upon a sidewalk, to keep them in a reasonably 
safe condition is imperative. 

Way v. Efdimis 
66 App. D. C. 92 

Granted as Amended 


296 FILED NOV 15 1950 HARRY M. HULL, Clerk 


PLAINTIFF ’S PRAYER NO. 6 

The jury is instructed that if it finds for the Plaintiff,; 
Ralph Mahoney you will assess his damages at such a sum 
that will compensate him for the bodily injury sustained, if 
any, the physical pain and mental anguish suffered and 
endured by him in the past, if any, and that which will be 
endured in the future, if any, by reason of the said injury; 
and for his loss of time, if any, and your verdict will be in 
such amount as will justly compensate him. 

Pairie Creek Coal Mining Co. v. Kittrell 
106 Ark 138.; 53 S. W. 89. 

Granted 

*••••••*« 

298 FILED NOV. 15 1950 HARRY M. HULL, Clerk 

PLAINTIFF’S PRAYER NO. 8 

The jury is instructed that a child of tender years is to 
be judged by the standard of behavior to be expected from 
a child of like age, intelligence and experience in so far as 
concerns the child’s capacity to realize the existence of a 
risk, the individual qualities of the child are taken into 
account. 

The rule of law in regard to the negligence of an adult 
and the rule in regard to that of an infant of tender years 
is quite different. Of an infant of tender years less discre¬ 
tion in required and the degree depends upon his age and 
knowledge. Of a child of three years of age less caution 
would be required than one of seven and of a child of seven 
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less than one of twelve or fifteen. The caution required 
is according to the maturity and capacity of the child, and 
this is to be determined in each case by the circumstances, 
of that case. 

Washington and Georgetown R. Co. v. Gladmon 

15 Wall 401 

Restatement of the Law of Torts, Negligence 

Section 283 

Conceded 


299 FILED NOV 15 1950 HARRY M. HULL, Clerk 


****•# 


* 


» 


DEFENDANT’S INSTRUCTION No. 1 


The jury is instructed as a matter of law that the Dis¬ 
trict of Columbia is not an insurer of the safety of travellers 
upon its sidewalks. It is charged only with the duty of 
supervising the streets of Washington and exercising rea¬ 
sonable care to keep the streets and sidewalks in a reason¬ 
ably safe condition, (but it is not under obligation to re¬ 
spond for every accident a person may suffer in its streets.) 

Granted as Amended 
300 FILED NOV 15 1950 HARRY M. HULL, Clerk 

DEFENDANT’S INSTRUCTION No. 2- 

The jury is instructed as a matter of law that there is 
no presumption (or inference) of negligence on the part of 
the defendant, the District of Columbia, by reason of the 



mere happening of an accident on public space controlled 
by it. (but that on the contrary the legal presumption is 
that ordinary care was exercised by the District of Colum¬ 
bia, and that the burden of proof is on the plaintiff to show 
by a fair preponderance of the evidence that the defendant 
was negligent and that such negligence was the proximate 
cause of the injury to the plaintiff.) 

Granted as Amended 
301 FILED NOV 15 1950 HARRY M. HULL, Clerk 

DEFENDANT’S INSTRUCTION No. 3 - 

The jury is instructed as a matter of law that if a child 
is too young to be capable of caring for itself it is the duty 
of its proper custodian to care for it, and, if its custodian 
was negligent in the care of the child and that such neglig¬ 
ence was the proximate cause of the child’s injury, the- 
negligence of the custodian is imputed to the child and is a 
bar to recovery. Therefore, if you find from the evidence 
in this case that the plaintiff, Ralph Mahoney, was a child 
of tender years, too young to be capable of caring for him¬ 
self, and that his mother, Helen Armstrong, carelessly and 
negligently allowed the child to play in a place known by 
her to be dangerous, which negligence on the part of the 
mother was a concurring proximate cause to the injury of 
the child, your verdict in this case must be for the defend¬ 
ant, the District of Columbia. 


* * * • # • 


Denied 

• * 


303 FILED NOV. 15 1950 HARRY M. HULL, Clerk 
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DEFENDANT’S INSTRUCTION No. 5 

The jury is instructed as a matter of law that if due cjare 
is once exercised concerning the streets* and sidewalks of 
the District of Columbia, and, notwithstanding, an accident 
occurs and somebody is injured, it is the misfortune of i;he 
victim and not the fault of the authorities. If its duty Ifas 
been fully performed in regard to any particular street or 
sidewalk and that street or sidewalk has been put in good 
condition, safe against all accidents that could be foreseen 
and provided for, and afterwards, by some casualty, it falls 
into dilapidation and becomes dangerous, and then an acci¬ 
dent happens, the rule is that the District of Columbia is 
not responsible for the injury that results, unless it had 
timely notice of the dangerous condition of the street or 
sidewalk, so that it could be put in repair and the danger 
obviated. 

Denied 

304 FILED NOV 15 1950 HARRY M. HULL, Clerk 

* * * • * • * m « 

DEFENDANT DISTRICT OF COLUMBIA 
INSTRUCTION No. 6 

The jury is instructed as a matter of law that, although 
sidewalks of the city extend from the curb line of the strdet 
to the building line of the houses, the portion of the side¬ 
walk adjacent to the plaintiffs’ house in which the wall was 
located was known as parking and was withdrawn from 
general use by the public for travel and committed to the 
immediate care and custody of the abutting owner or oc¬ 
cupant. This parking, although a portion of the sidewalk, 
was not intended for general travel and the municipality 
was not required to maintain such portion of the public owh- 






ersliip to the same extent and the same degree that it was 
required to maintain the paved portions of the roadway 
and sidewalk. 

Denied 


Howes v. District of Columbia, 
2 App. D. C. 188 

305 FILED NOV 15 1950 HARRY M. HULL, Clerk 


• •••••••* 

DEFENDANT DISTRICT OF COLUMBIA 
INSTRUCTION No. 7 

The jury is instructed as a matter of law that the District 
of Columbia may not he held liable for injuries sustained by 
reason of a defective condition in the public ways unless it 
had actual or constructive notice of the defect and oppor¬ 
tunity to repair. You are instructed there was no actual 
notice to the municipality and that constructive notice 
means that the defect must have existed for such a length 
of time and it must have been so apparent that, in the exer¬ 
cise of ordinary care, the District of Columbia could not but 
have known its existence in time to have caused the condi- 
ton to be corrected. 


Denied 

306 FILED NOV 15 1950 HARRY M. HULL, Clerk 

DEFENDANT DISTRICT OF COLUMBIA 
INSTRUCTION No. 8 

The jury is instructed as a matter of law that as between 
the landlord or tenant and the District of Columbia the 
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landlord and/or tenant had the primary obligation! for 
maintaining the wall erected on the public space for iheir 
accommodation, use and convenience in a reasonably safe 
condition. Further the family of the landlord an£/or 
tenant stand for the purposes of a suit against the citjj for 
failure to maintain the wall in the shoes of the landlord or 
tenant so that should injury occur to a member of the 
family of the landlord or tenant by reason of the failure of 
the landlord or tenant to maintain this structure erecte|d in 
public space for their own use, accommodation and conven¬ 
ience the injured party cannot maintain an action against 
the city for negligence in maintenance. Therefore, if you 
find that the plaintiffs Helen Armstrong and Ralph 
Mahoney were tenants or members of the family of a tenant 
and that the wall in question was maintained for the pse, 
accommodation and convenience of the premises they oc¬ 
cupied, your verdict must be for the defendant, the District 
of Columbia. 

Denied 

307 FILED NOV 15 1950 HARRY M. HULL, Clerk 

• • • • • * • # • 

DEFENDANT DISTRICT OF COLUMBIA 
INSTRUCTION No. 9 

The jury is instructed that the District of Columbia is 
under no greater duty as regards the safety of its streets 
for a child than it is for an adult, and if you believe frqm 
the evidence that the street at the front of the plaintiffs’ 
premises was at the time of the injury reasonably safe for 
the use of an adult, while the adult is exercising reasonable 
care for his safety in the use of the street for the purpose 
for which it was intended, then the defendant District of 
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Columbia is not liable to the plaintiffs in any sum and you 
must find for the defendant District of Columbia. 

Denied 

308 FILED NOV 15 1950 HARRY M. HULL, Clerk 




DEFENDANTS’ INSTRUCTION No. 10 

The jury are instructed as a matter of law that the Dis¬ 
trict Government, as a municipal corporation, is charged 
with the duty of supervising the streets of Washington, 
and keeping them in a condition fit for convenient use and 
safe against accident to travelers using them. But it is not 
under an absolute obligation to respond for every accident 
a person may suffer in its streets. It is simply bound to 
practice due care and diligence in the exercise of its powers. 
If due care (once) is exercised, and notwithstanding, an accL 
dent occurs and somebody is injured, it is the misfortune of 
the victim and not the fault of the authorities. (If its duty 
has been fully performed in regard to any particular street 
and that street has been put in good condition, safe against 
all accidents that could be foreseen and provided for and 
afterwards, by some casualty, it falls into dilapidation and 
becomes dangerous, and then an accident happens, the rule 
is that the district government is not responsible for the in¬ 
jury that results, unless it had timely notice of the danger¬ 
ous condition of the street, so that it could be put in repair 
and the danger obviated. This notice is either actual or 
constructive; the latter meaning that the district author¬ 
ities, within the scope of their opportunities, being under an 
obligation to exercise a general supervision of the streets, 
and to keep themselves informed about their condition, if a 
street remains in a dangerous condition so long that 
309 the authorities could not help, in the exercise of or¬ 
dinary care and diligence, knowing that fact, and did 
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not know it because they failed to exercise proper vigilance, 
then the law imputes notice to them; in other words, they 
have notice in contemplation of law, and that is constructive 
notice.) 

Granted as Amended 

310 FILED NOV 15 1950 HARRY M. HULL, Clerk 

• ••*•*§*• 

DEFENDANT BOWLES’ INSTRUCTION No. 1 

The jury is instructed, as a matetr of law, that upon tpe 
letting of a house that there is no implied warranty by t^ie 
landlord that the house is safe or well-built or reasonably 
fit for the occupancy intended and in the absence of fraud, 
misrepresentation or deceit a landlord is not responsible* 
to his tenant for injuries resulting from a defective condi¬ 
tion of the premises. 

Denied 

311 FILED NOV 15 1950 HARRY M. HULL, Clerk 

• • • • • t • • • • 

DEFENDANT BOWLES’ INSTRUCTION NO. 2 

The jury is instructed, as a matter of law, that the prem¬ 
ises 2320 H Street, N. W. was leased to Luke Gaither by a 
written agreement of lease which did not contain a promise 
to make repairs and that under the circumstances the duty 
of maintenance and repairs and that under the circum¬ 
stances the duty of maintenance and repair was upon the 
tenant in possession and that any right of action for in¬ 
juries sustained on these premises would lay against the 
tenant. 


Denied 
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312 FILED NOV 15 1950 HARRY M. HULL, Clerk 


DEFENDANT BOWLES’ INSTRUCTION No. 3 

The jury is instructed, as a matter of law, that any per¬ 
son coming upon the premises 2320 H Street, N. W., Wash¬ 
ington,-D. C., by permission of the tenant cannot be regard¬ 
ed as coming by invitation of the landlord so as to create 
a greater liability from the.landlord to them than as to the 
tenant himself and if you find from the evidence that the 
infant plaintiff resided on the premises by permission of 
the tenant then your verdict should be for the defendant 
Bowles. • 

Denied 

313 FILED NOV 15 1950 HARRY M. HULL, Clerk 




DEFENDANT BOWLES’ INSTRUCTION NO. 4 

The jury is instructed, as a matter of law, that if you find 
that any party or witness has testified falsely concerning 
any material fact about which he or she could not be reason¬ 
ably mistaken, then you are at liberty to disregard any 
part or all of the testimony of that party or witness. 

Denied 

314 FILED NOV 15 1950 HARRY M. HULL, Clerk . 

• •••••••• 


DEFENDANT BOWLES’ INSTRUCTION No. 5 

The jury is instructed, as a matter of law, that if you find 
that either side has failed to call and examine as a witness 
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any person who has knowledge of material matters at issue 
in this case, the fact that either side has so failed to call 
and examine such witness creates a presumption that the 
testimony if produced would be unfavorable to that pjarti- 
cular side. 

Denied 
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THE QUESTION PRESENTED 

The question presented is whether the doctrine of res ipsa 
loquitur may be substituted for proof of notice in an action 
against the District of Columbia for injuries alleged to have 
been caused by a dangerous condition in a public street. 
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United States Court of Appeals 

for the District of Columbia Circuit 

No. 10935 

District of Columbia, A municipal Corporation, 

Appellant, 

v. 

Ralph Mahoney, a minor by and through his next friend 
and mother, Helen Armstrong, Appellee. 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOE. THE 

DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

This is an appeal by the District of Columbia, one of the 
defendants below, from a judgment of the United States 
District Court for the District of Columbia entered on the 
fifth day of January, 1951, in favor of Ralph Mahoney, 
plaintiff below (App. 10), in an action for damages for 
personal injuries sustained in the public parking at the 
front of his home as a result of the fall or collapse of a 
retaining wall (App. 1-4). 
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Notice of appeal was duly given (App. 11, 12). 

Jurisdiction of the trial court was based on Sections 1- 
102 and 1-901, D. C. Code, 1940. 

The jurisdiction of this Court to review the judgment of 
the United States District Court for the District of Co¬ 
lumbia is conferred by Title 28, Section 1291, U. S. Code. 

STATEMENT OF THE CASE 

Ralph Mahoney, a minor, appellee herein, by and through 
his mother and next friend, Helen Armstrong, brought an 
action below for damages against the District of Columbia 
and Sarah Edna Bowles (owner of the property), appel¬ 
lants herein, for personal injuries sustained on March 30, 
1948, by reason of the fall or eallapse of a wall at the front 
of his home, premises 2320 H Street, Northwest (App. 1-4). 
Helen Armstrong also sued in her own right for reimburse¬ 
ment of incident expenses. 

In the complaint, the appellee alleged that the appellants 
erected, caused or permitted to be erected a brick wall 
in the public parking at the front of the above premises, 
and that the appellants negligently failed to maintain the 
wall in good repair, as a result of which the wall crumbled 
and collapsed and fell upon the appellee while he was using 
the adjoining sidewalk for a lawful purpose (App. 2). 

It was conceded that the wall was erected in the public 
parking at the front of premises 2320 H Street, Northwest, 
under a permit from the District of Columbia; and that at 
the time of the accident the premises was owned by the ap¬ 
pellant Sarah Edna Bowles and occupied by the appellee 
Ralph Mahoney, his mother Helen Armstrong, and one 
Luke Gaither, the brother of Helen Armstrong (App. 2, 
15, 21). 

The wall in question was an extension of the west wall 
of the building at 2320 H Street, Northwest, into the public 
parking where it served as a retaining wall for the westerly 
portion of the terrace at the front of the building. Between 
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this retaining wall and the adjacent premises is an areaway 
(App. 16) commencing at the back edge of the sidewalk and 
leading to the rear of the appellee’s home (Plaintiff’^ Ex¬ 
hibits numbered 1-A, B and 0 (App. 81-85). Prior t<|> the 
happening of the accident the mother of appellee, $alph 
Mahoney, had deposited a quantity of sand in the areaway 
(App. 17). 

Helen Armstrong, the mother of the appellee, testified 
that on the thirtieth day of March, 1948, she was seated at 
the front window of - her home and observed Ralph and a 
companion building a little tunnel in the sand in the hrea- 
way alongside the wall (App. 17); and that the wall sud¬ 
denly collapsed upon Ralph, as a result of which he sus¬ 
tained a broken leg and other personal injuries (App. 16, 
21). On cross-examination, Helen Armstrong testified! that 
she had been living at the above address for almost sixteen 
years (App. 21); that prior to March 30, 1948, she noticed 
that the wall had split and believed that the defect was 
caused by an explosion in the “electric sewer”, during the 
winter of 194S. Helen Armstrong also testified that she did 
not believe that the condition of the wall was such that it 
might cave in on the child (App. 21, 22). She then testified 
that the wall was about six feet tall and about eighteen 
inches thick (App. 23); and that she did not at any time 
make a report or complaint to anyone in the District Build¬ 
ing about the condition of the wall (App. 36). Thereafter 
Helen Armstrong testified that she noticed the crack in the 
wall about two years prior to the accident (App. 39-41), but 
did not believe the wall to be in a dangerous condition (^.pp. 
22, 41, 45). 

Appellee Ralph Mahoney testified that he was ten ^ears 
old and that on the day in question he was plaving in a 
sand pile in the alley and that the wall fell on him (App. 
24, 25). 

Ida Mahoney, called as a witness for the appellee, Itesti 
fied that she was the aunt of Ralph Mahoney; that on March 
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30,1948, she was seated with her sister at the front window 
of premises 2320 H Street, Northwest, and observed Ralph 
playing in the areaway; and that the brick wall caved in and 
fell upon him (App. 26). 

John W. Batson, called as a witness for the appellee, 
testified that he was Superintendent of Trees and Parking, 
District of Columbia, and that the approval of his office is 
required to be obtained before any structure can be erected 
in the public parking. He testified further that the public 
parking is that area of the street between the sidewalk and 
the building line; that there was a record of a permit to 
erect a wall in the public parking at the front of premises 
2320 H Street, Northwest; and that he had no record of any 
inspection at that premises (App. 28, 29). He also testified 
that the owner of abutting property pays for structures 
which are erected in the public parking under a permit is¬ 
sued by the District of Columbia (App. 30). 

Charles O’Connell, called as a witness for the appellee, 
testified that he appeared in response to a subpoena served 
upon Robert H. Davis, Building Inspector for the District of 
Columbia (App. 31); that he had -with him records pertain¬ 
ing to the erection of a brick retaining wall at the said 
premises, and that the records indicated that a permit was 
approved on February 18, 1896 (App. 31). He testified 
further that if any inspection -was made by the District of 
Columbia after the erection of the wall, it would have been 
made by his office and that he did not have a record of such 
inspection (App. 32). 

The appellant District of Columbia called as its first 
witness Mary Simpson who testified that on March 30,1948 
(App. 49, 50) she resided at premises 2319 H Street, North¬ 
west, which was across the street from appellee’s home; and 
that she recalled the accident in which he was injured. She 
testified further that she was seated on her front porch and 
saw the appellee Ralph Mahoney at the front window of his 
home; that he knocked a screen out of the window and came 



out on the terrace to get it; that the screen fell between the 
house and a bush (App. 81); that in attempting to g^t the 
screen Ralph caught hold of the bush; and that while so 
engaged the wall gave way and he fell screaming into the 
areaw^av. This witness then testified that her attentioh had 
never been attracted to any unusual condition of the wall; 
that she remembered an explosion in the neighborhood, but 
could not remember whether it was one week or one nionth 
prior to the accident (App. 49, 50). 

The appellant District of Columbia then offered in evi¬ 
dence a certified copy of a municipal regulation (Article IV, 
Section 1, Police Regulations of the District of Columbia), 
relating to the care and custody of the public parking a± the 
front of the abutting premises. The court ruled that the 
regulation was inadmissible (App. 54). 

Emmett Sullivan, called as a witness for the appellant 
District of Columbia, testified that on March 30, 1948, and 
for some time prior thereto, he was a member of the Metro¬ 
politan Police Department assigned to Police Precinct No. 
3; and that in the performance of his official duties he pa¬ 
trolled a beat w T hich included the 2300 block of H Street, 
Northwest. He testified further that he was familiar with 
premises 2320 H Street, Northwest, having visited it on 
several occasions; that he had observed the wall in ques¬ 
tion on many occasions; and that he had never noticed 
any condition of the w^all which indicated that it 
w T as dangerous (App. 55, 56). He also testified that no one 
ever told him that there was anything wrong with it. 

Jesse I. Kimball, called as a witness for the appellant 
District of Columbia, testified that he was the Chief Build¬ 
ing Inspector of the District of Columbia. The witness was 
asked to testify as to the practice of his department with 
respect to the repair of defective structures on public space 
such as retaining walls at the front of abutting building', 
but, after objection by the appellee, the court excluded his 
testimony (App. 62). 
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At the conclusion of the testimony, the appellant District 
of Columbia rested and renewed its motion for a directed 
verdict, which motion the court denied (App. 61). 

Over the objection of the appellant District of Columbia 
(App. 71, 72), the court granted as amended appellee’s in¬ 
structions numbered 1, 2, 4, 5, and 7, and granted appellee’s 
instructions numbered 3 and 6 (App. 91, 94). The Court 
denied the appellant District of Columbia’s instructions 
numbered 3, 5, 6, 7, 8, and 9, and granted as amended this 
appellant’s instructions numbered 1, 2, and 10 (App. 95- 
100). This appellant excepted to each adverse ruling of the 
court (App. 70, 72). The court then sua sponte instructed 
the jury that the case was governed by the doctrine of res 
ipsa loquitur (App. 78). The District of Columbia objected 
and excepted to such instruction (App. 71, 72). 

The jury returned a verdict in favor of the appellee Ralph 
Mahoney in the amount of $2,250.00 against the appellants 
Sarah Edna Bowles and the District of Columbia (App. 10). 
The jury also returned a verdict for the District of Co¬ 
lumbia and Sarah Edna Bowles in Helen Armstrong’s suit. 
This appeal by the District of Columbia and Sarah Edna 
Bowles followed (App. 11). 

STATUTES INVOLVED 

Act approved March 3, 1891, 26 Stat. 868 (Sec. 5-204, 
D. C. Code 1940): 

“That the action of the Commissioners of the 
District of Columbia in heretofore granting per¬ 
mits for the extension of any building or buildings, 
or any part or parts thereof, in the city of Wash¬ 
ington, in the District of Columbia, beyond the 
• building line, and upon the streets and avenues of 
said city, is hereby ratified, without prejudice, how¬ 
ever, to the legal rights of the Government in the 
event of the destruction by fire, or otherwise, of 
any such structure. And hereafter no such permits 
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shall be granted except upon special application 
and with the concurrence of all of said Commission¬ 
ers, and the approval of the Secretary of War.” 

Act of July 1, 1898, Chapter 543, Section 1, 30 Stat. 570: 

“The jurisdiction and control of the street park¬ 
ing in the streets and avenues of the District of 
Columbia is hereby transferred to and vested in the 
Commissioners of the District of Columbia.” 

Act of June 21, 1906, Chapter 3505, Section 4, 34 Stat. 

385 (Sec. 5-205, D. C. Code 1940): 

“That said Commissioners, whenever they deem 
it desirable in the interest of economy, may perm it 
buildings existing at the time said building lines 
are established and which project beyond said lines 
to remain until such time as the owner of said 
buildings desires to reconstruct or substantially 
alter the said buildings: Provided, That the A<j:t 
of Congress approved March third, eighteen hun¬ 
dred and ninety-one, providing for certain projec¬ 
tions upon street parkings shall apply to all part¬ 
ings established under the Act, and the control of 
said parkings otherwise shall be vested in tile 
Commissioners of the District of Columbia, wljo 
are hereby authorized to make and enforce all rea¬ 
sonable and necessary regulations for their caje 
and preservation.” j 

The Act of June 21,1906, Chapter 3506, 34 Stat. 3S5j (Sec. 
-204, D. C. Code 1940), amended the Act approved March 
, 1891, supra, to read as follows: 

“* * * That the action of the Commissioners (rf 
the District of Columbia in heretofore grantir.g 
permits for the extension of any building or build¬ 
ings, or any part or parts thereof, in the District 
of Columbia, beyond the building line and upon the 
streets and avenues of said city, is hereby ratified, 



without prejudice, however, to the legal rights of 
the Government in the event of the destruction by 
fire or otherwise of any such structure. And here¬ 
after no such permits shall be granted except upon 
special application and with the concurrence of all 
of said Commissioners * * V’ 

REGULATIONS INVOLVED 

Article IV, Section 1, Police Regulations of the District 
of Columbia: 

“Section 1. The public parking on streets and 
avenues of the District of Columbia shall be under 
the immediate care and keeping of the owners 
or occupants of the premises abutting thereon, and 
such owners or occupants may enclose the said 
parking with open fences of iron, ornamental wire, 
or woven wire with top and bottom string pieces, of 
an approved type, not less than 3 feet nor more 
than 3 feet 6 inches in height, after obtaining a 
permit therefor from the permit clerk of the 
Engineer Department: Provided, That no permit 
shall be issued for, and it shall be unlawful 
to maintain a sharp-pointed, or spear-headed type 
of fence, the uppermost points or prongs of which 
are less than one-half inch in diameter. Walls 
and wooden fences of colonial design of an ap¬ 
proved type, not exceeding 3 feet 6 inches in 
height with square posts and rails and round 
pickets extending through the rails, will be al¬ 
lowed when approved by the Commissioners of the 
District of Columbia. For enclosing the par kin g 
in front of each house or to where no parking fence 
or wall has previouslv existed a fee of $1 will be 
charged. Where application is made to repair an 
existing fence or wall with the same character of 
material, no fee will be charged: Provided, That a 
permit for the erection of such fence or wall is of 
record. Where permission is requested to move a 
parking fence of approved pattern out to a newly 
established sidewalk line no fee will be charged. 
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In all cases not covered by these exceptions, how¬ 
ever, a fee of $1 will be charged. Blocks or pedes¬ 
tals for fence posts must not project above the slur- 
face of the sidewalk, and no portion of said blocks 
or fences shall extend beyond the parking line. Ja. 11 
gates in parking fences must swing inwardly, hnd 
no gate shall swing outwardly over any sidewalk, 
avenue, street, or road. # * *” 

STATEMENT OF POINTS 

1. The trial court erred in refusing to admit in evidence 
a municipal regulation governing the care and custody of 
the public parking at the front of buildings abutting thereon. 

2. The trial court erred in refusing to direct a verdict 
for the appellant District of Columbia at the clos^ of all 
the testimony. 

3. The trial court erred in refusing to instruct the jury 
that liability of the District of Columbia is conditioned 
upon proof of notice to the municipality of the alleged dan¬ 
gerous condition. 

4. The trial court erred in refusing to instruct the jury 
that the parking, although a part of the sidewalk, was not 
intended for general travel and that the municipality was 
not required to maintain the parking to the sajrie extent 
that it was required to maintain paved portions of the road¬ 
way and sidewalk. 

5. The trial court erred in instructing the jury, over the . 
objection of the appellant District of Columbia, that the 
doctrine of res ipsa loquitur applied in this case. 

SUMMARY OF ARGUMENT 

The doctrine of res ipsa loquitur is not applicable under 
the facts and circumstances of this case. Plaintiff Offered 
evidence to prove specific acts of negligence on the hart of 
the District. The Court, sua sponte, and without regard to 
the pleadings and evidence, erroneously instructed the jury 
on the theory of res ipsa loquitur. 
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In authorizing the use by property owners of public space 
for private purposes, Congress intended that such owners 
should maintain the structures erected by them on public 
space. The property owner or tenant who sustains injury 
by the failure of a structure on public space which it is his 
duty to maintain, cannot and should not be permitted to 
recover from the District of Columbia where the injury is 
a direct result of his own failure to perform his duty. 

It is the duty of the District of Columbia to exercise 
reasonable care to maintain the public sidewalks in reason¬ 
ably safe condition for the purposes for which they are 
intended. The parkings between the sidewalks and the 
building lines are withdrawn from pedestrian use and 
committed to the care of the abutting property owners or 
occupants, and the District, in the exercise of reasonable 
care, is not required to maintain such parkings in the 
same condition for pedestrian use as the paved sidewalks. 

Appellee failed to prove notice, actual or constructive. 
The trial court refused to charge the jury in accordance 
with the rule established by the Supreme Court in the 
Woodbury case, 136 U. S. 450, that proof of notice of the 
existence of a dangerous condition is essential to recovery 
from the^municipality. Under these circumstances, justice 
requires reversal 


ARGUMENT 

I 

The Doctrine of Res Ipsa Loquitur is Inapplicable. 

In the complaint, par. 8, appellee alleged: 

“* * * as a result of the defendant’s negligence and 
•failure to keep said wall in good repair, on March 
30,1948, the said wall fell, collapsed and crumbled 
upon the plaintiff Ralph Mahoney, while the plain¬ 
tiff was using the aforesaid wall and adjoining side¬ 
walk for a lawful and proper purpose.” (App. 2) 
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In support of tliat allegation appellee sought td prove 
by Helen Armstrong that she had noticed a crack in the 
wall after an explosion in the “electric sewer” in the 
winter of 1948 (App. 21). Under questioning by the Court, 
Helen Armstrong testified that she had noticed a crack in 
the retaining wall two years or more before the happening 
of the accident (App. 39). By the witness O’Connell, ap¬ 
pellee proved that the appellant District of Columbia had 
no record of an inspection of the wall (App. 31, 32). By 
the witness Mary Simpson (App. 51), appellee endeavored 
to prove that the dirt in the parking had given way or had 
washed away near the wall. By the police officer, Emmett 
Sullivan (App. 56, 57), appellee attempted to prove that 
the condition of the wall was traceable to the growth of tree 
roots and the erosion of dirt in the parking adjacent to the 
wall. 

Notwithstanding the foregoing testimony, the Court, sua 
sponte, charged the jury that “* * * the plaintiff relies upon 
the rule of law known as res ipsa loquitur, that is, the thing 
speaks for itself.” 

In Moore v. Clagett, 48 App. D. C. 410, 415, this Court 
held: 

* * The rule of res ipsa loquitur arises in a 
case where the accident is such that, in the ordinary 
course of events, it would not have happened ex¬ 
cept through the negligence of the defendant, and 
where the facts relating to the accident are pecu¬ 
liarly within his knowledge. In such a case, 
from the mere happening of the accident, a pre¬ 
sumption of negligence arises, which, if not satis¬ 
factorily explained by the defendant, authorizes a 
recovery. Sweeney v. Ervmg, 228 U. S. 233,240, 

57 L. ed. 815, 818, 33 Sup. Ct. Rep. 416, Ann. Cas. 
1914D, .905. It is within the election of the plain¬ 
tiff to avail himself of the rule by merely alleging 
and proving the circumstances of his presence^ the 
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accident, and the injuries sustained. He may elect, 
however, to specifically allege in detail the circum¬ 
stances which led to the accident and upon which 
the charge of negligence is based. But, by electing 
to take this course, he assumes the burden of estab¬ 
lishing the negligence in the manner charged, and 
the rule of res ipsa loquitur is thereby banished 
from the case.” 

The rule of Moore v. Clagett, supra, has been uniformly 
followed by this Court. See King v. Davis, 54 App. D. C. 
239, 296 F. 986; Hohenthal v. Smith, 72 App. D. C. 343, 
114 F. 2d 494. 

Here the opposite of the situation necessary for appli¬ 
cation of the doctrine exists. Instead of the facts relating 
to the accident being peculiarly within the knowledge of 
the District, the District had no knowledge, and appellee 
Ralph Mahoney’s mother professed to have precise knowl¬ 
edge of the facts leading up to the collapse of the wall. 
And even if the allegations of the complaint be held suffi¬ 
cient to encompass the doctrine, appellee elected to prove 
specific negligence. It is noted that in the recent case of 
Safeway Stores, Inc. v. West, et al., 86 U. S. App. D. C. 99, 
180 F. 2d 25, cert. den. 70 S. Ct. 840, the complaint was 
drawn in the alternative, alleging first that the case fell 
within the doctrine of res ipsa loguitur, and secondly that 
defendant was guilty of specific negligence. After pretrial 
the allegations of specific negligence were abandoned and 
the case was tried upon the theory of res ipsa loquitur. 

' No case has been found in which the doctrine res ipsa 
loquitur has been held applicable to a municipal corpora¬ 
tion in the maintenance of its streets. 

Moreover, the doctrine has been considered and rejected 
in the following cases: Borough of Du Bois v. Pancoast , 218 
F. 60 (C. C. A. 3rd); Kniffley v. Reid, et al. , 287 Ky. 212, 
152 S. W. 2d 615; Gettys v. Town of Marion, 218 N. C. 266, 
10 S. E. 2d 799; City of Natchez v. Cranfield, 155 Miss. 540, 
124 So. 656; City of Cleveland v. Amato, 123 Ohio St. 575, 
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176 N. E. 227; City of Corbin v. Benton, 151 Ky. 48.% 152 S. 
W. 241; City of Cleveland v. Pine, 123 Ohio St. c|78, 176 
N. E. 22% 74 A. L. R. 1224. 

In Borough of Du Bo is v. Pancoast, supra, plaintiff, a 
pedestrian, sought to recover for injuries sustained when 
struck by falling bricks from a chimney to which h|id been 
fastened one end of a political banner. The banher had 
been suspended by a cable across one of the principal) streets 
of the borough, and one end of the cable was anchored to the 
chimney in question. During a high wind, the chimney gave 
way and bricks fell upon the plaintiff. There was no evi¬ 
dence that the cable by which the banner was attached to 
the chimney was ever inspected by an official of the borough 
and plaintiff offered no affirmative evidence of negligence in 
connection with the erection and maintenance of the banner 
or the chimney to which it was attached. On this evidence, 
the trial court refused to direct a verdict for the defendant 
city and submitted the case to the jury, instructing i: on the 
doctrine of res ipsa loquitur . The jury returned a verdict 
for the plaintiff. 

The Circuit Court of Appeals, in reversing, first pointed 
out that there is no presumption of negligence in a suit 
against a municipality and, at page 63, said: 

“* * * Now, whether that doctrine would have 
been applicable or inapplicable, if the suit had been 
against the person who was primarily liable for the 
erection, it was improperly applied in this action. 

As the borough took no part, direct or indirect, in 
putting the banner up, and did not have the custody 
of it afterwards, it is plain that liability in this 
c nit can only be supported upon proof that the 
borough had actual or constructive notice of a dan¬ 
gerous structure over a public street, and failed 
'to take the proper steps thereafter. If, therefo re, 
the structure was not dangerous, the borough owed 
no duty, and for this reason the plaintiff was boiind 
to offer affirmative evidence of danger. * # # ” 



14 


and, at page 64, the court said: •' 

“* * * Now there was. nothing whatever to call 
the borough’s attention to any defects in the an¬ 
chorage of the banner. The anchorage itself could 
not be seen from the street, and. unless the mere 
presence of the manner raised an immediate duty 
of inspection, there was no evidence to support the 
assertion that such a duty had been violated. The 
plaintiff’s position is extreme, and we find no au¬ 
thority to support it. * * * The unreasonableness 
of such a rule is a legitimate argument against its 
existence; but there is ample authority against it 
to be found in the decisions on the general subject 
of a municipality’s duty in regard to defects or 
dangers in its highways. An elaborate collection 
of cases will be found in a note to Elam v. Sterling, 

20 L. R. A. (N.S.) 725. In Pennsylvania numerous 
cases decide that a municipality is not liable for a 
defect in the highway arising without its fault or 
negligence, unless it has express notice, or the de¬ 
fect be so notorious as to be evident to passers- 
by. A municipality is not obliged to look for de¬ 
fects, the measure of its duty being merely to ob¬ 
serve such as a reasonable supervision might dis¬ 
close. * * * ” (Italics supplied) 

In City of Cleveland v. Pine, supra, the plaintiff was in¬ 
jured when he stepped upon a manhole cover in one of the 
walks of a park. The cover tilted causing her to fall, where¬ 
by she was injured. There was evidence that the man¬ 
hole cover was defective but there was no evidence that the 
city had notice, actual or constructive, of such condition. 
The doctrine of res ipsa loquitur was invoked and there 
was judgment for the plaintiff. The Supreme Court of Ohio 
cited with approval Borough of Du Bois v. Pancoast, supra, 
and reversed the Court of Appeals of Ohio, saying: 

“From an examination of the authorities and 
adjudications of other jurisdictions, we have 
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reached the conclusion that, in order to recover 
against the municipality, the suit must be based 
upon negligence, and proof of notice, either actual 
or constructive, and that the doctrine of res ipsa 
loquitur docs not here apply, because there does not 
exist such exclusive management and control with¬ 
in the city as to create a liability under that doc¬ 
trine. * * *” (Ital : cs supplied) 


To the same effect was City of Corbin v. Benton , supra. 
In that case plaintiff was injured when she fell into a cul¬ 
vert by reason of the giving way of one of the stones of a 
stone walk. The walk was made up of two rows of stones, 
each approximately 15 inches wide. At the time of her in¬ 
jury, plaintiff -was not using the regular crossing but was 
pursuing a path over the culvert which was frequently used 
by the traveling public as a walk. There was no positive 
evidence of negligence on the part of the city in the main¬ 
tenance of the stone walk, and the evidence adduced by the 
plaintiff indicated that there was nothing in the condition 
of the stone to indicate that it was dangerous. 

At the trial the plaintiff relied upon the doctrine of res 
ipsa loquitur and there was judgment for the plaintiff. The 
Court of Appeals of Kentucky reversed, saying: 


“* * "While a city may construct, reconstruct, 
and repair its streets, and may in other ways exer¬ 
cise control over its streets, yet there is no such 
management or control on its part as will justify 
the application of the doctrine of res ipsa loquitur. 
Streets are not only built and maintained for the 
use of, but are in constant use by, the traveling pub¬ 
lic. Being in constant use by the traveling public, 
streets which are properly constructed and are in 
every respect suitable for public travel may imme¬ 
diately become defective or dangerous from such 
constant use. Indeed, in the majority of cases the 
probability of their becoming defective or dan¬ 
gerous from their continuous use by the public is 



much greater than that growing out of their defec¬ 
tive or dangerous construction, reconstruction, or 
repair. To say, therefore, that the breaking or slip¬ 
ping of a stone, shown to be in every way sufficient 
for the purpose of covering a culvert, is of itself 
evidence of its insufficiency or negligent placement, 
when, as a matter of fact, its condition or improper 
position may have been due to its being struck by a 
vehicle a few minutes before the accident occurred, 
would often impose upon a city a liability for an 
accident when the city was not only free from 
negligence, but had used the utmost care to main¬ 
tain its streets in a reasonably safe condition for 
public travel. * * # ” 

See also annotation 174 A.L.R. 609. 

The effect of this instruction on the doctrine of res ipsa 
loquitur was to impose upon the appellant District of Co¬ 
lumbia the liability of an insurer, contrary to well estab¬ 
lished law as announced by the Supreme Court of the United 
States in District of Columbia v. Woodbury, 136 U. S. 450, 
34 L. Ed. 472, and by this Court in Way, et al. v. Efdimis, 66 
App. D. C. 92, 85 F. 2d 258; District of Columbia v. White, 
48 App. D. C. 44; Finney v. District of Columbia , 47 App. 
D. C. 48; Wolf v. District of Columbia, 21 App. D. C. 464, 
aff. 196 U. S. 152, 49 L. Ed. 426; Dotey v. District of Co¬ 
lumbia, 25 App. D. C. 232, 235; District of Columbia v. 
Payne , 13 App. D. C. 500; Ilowes v. District of Columbia, 
2 App. D. C. 188. The instruction of the court on the doc¬ 
trine of res ipsa loquitur was, therefore, prejudicial error. 

II. 

The Proximate Cause of Appellee’s Injury Was the Failure 
of His Family to Perform Their Duty. 

By the Act approved June 21, 1906, Chapter 3506 supra, 
Congress expressly approved the action theretofore taken 
by the Commissioners of the District of Columbia in grant- 
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ing permits for the extension of parts of buildings beyond 
the building lines and upon the streets of the District, and 
made provision for the isuance of permits authorizing such 
projections in the future. In 1896, the then owner of prem¬ 
ises No. 2320 II Street, Northwest, in which appellee Ralph 
Mahoney was living at the time of the accident here involv¬ 
ed, obtained such a permit (App. 31) and at his own expense 
(App. 30) constructed a brick retaining wall on the parking 
in front of said premises. By the Act approved Jul^ 1, 
1898, supra, Congress vested in the Commissioners control 
of the parkings in the streets, and by the Act approved 
June 21,1906, supra, authorized the Commissioners to make 
and enforce reasonable and necessary regulations for the 
care and preservation of such parkings. Under that au¬ 
thority, the Commissioners duly adopted regulations, supra, 
placing the parkings in the care and keeping of the own ers 
or occupants of such abutting property and providing for 
the issuance of permits for construction and repair of fences 
and walls thereon. 

Appellant District of Columbia offered in evidence a 
certified copy of Article IV, Sec. 1, of the Police Regula¬ 
tions, supra. The Court excluded the regulations, holding: 

* * The Court holds that neither Article 3, Sec¬ 
tion 20 or Article 4, Section 1 is admissible in evi¬ 
dence because the Court does not think, first, that 
a regulation of this kind can change the reciprocal 
rights of the parties to this suit and, secondly, be-, 
cause the Court does not think that Article 4, Sec¬ 
tion 1 has any application to the facts in this case.” 
(App. 54). 

The refusal of the court to admit the regulation in ques¬ 
tion was prejudicial error. The streets of the City of 
Washington are the property of the United States. Dotey 
v. District of Columbia 25 App. D. C. 232. By the enact¬ 
ments above referred to, Congress authorized the use of 
parts of streets for private uses which, without such per- 


18 


mission, would have been unlawful. In granting such per¬ 
mission, Congress obviously did not intend that the re¬ 
cipients of such favors should impose additional liabilities 
upon either the United States or the District of Columbia, 
and it therefore provided that the Commissioners should 
spell out the obligations to be assumed by persons who de¬ 
sired to utilize the parkings for their private purposes. 
The regulations adopted by the Commissioners, by charg¬ 
ing the abutting owner or occupant with the duty of main¬ 
taining his structures on public space, merely made specific 
a rule which the law would have imposed without such regu¬ 
lations. As this Court pointed out in Security Savings and 
Commercial Bank, et al. v. Sullivan, 49 App. D. C. 119, 261 
F. 461, 462: 

hi* * • w h oever> even by due permission, 
cuts a hole in the sidewalk for the benefit of his 
adjoining property, must use reasonable care to 
protect the public from danger on account thereof. 
Reasonable care requires that he should provide 
a proper covering, inspect it from time to time, 
and repair it when necessary, as otherwise passers- 
by, for whose benefit the sidewalk is maintained 
may be injured. ’ ’ ’ 

In City of Chicago v. Robbins, 67 U. S. 41S, 17 L. Ed. 298, 
the Supreme Court expressed a similar view: 

“* # * Robbins desired to erect a large store¬ 
house, and to add to its convenience, wished to ex¬ 
cavate the earth in the sidewalk in front of his lot. 
Without express permission from the City, but 
under an implied license, he makes the area. No 
license can be presumed from the City to leave the 
area open and unguarded even for a single night. 

The privilege extended to Robbins was for his bene¬ 
fit alone, and the City derived no advantage from 
it, except incidentally, Robbins impliedly agreed 
with the City, that if he was permitted to dig the 
area, for his own benefit, that he would do "it in 
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such a manner as to save the public from danget*, 
and the City from harm. * * 


y y 


Whether the private occupation of public space be in the 
form of a vault, with Hyatt lights, as in the Security Bank 
case, or an area, as in the Robbins case, or a wall as in the 
instant case, the principle is the same. The person who oc¬ 
cupies public space for his individual benefit is chargeable 
with the duty, express or implied, of maintaining the private 
structure erected in connection with such use in such manner 
that the public will not be harmed 
By its action in excluding the regulation, the Coujrt ef¬ 
fectually altered the position of the District of Columbia 
with respect to appellee Ralph Mahoney. For Ralph Ma 
honey did not have the status of a pedestrian who is injured 
by a defect in the sidewalk. Ralph Mahoney was the occu¬ 
pant of the premises for the benefit of which the wall was 
constructed. That Ralph Mahoney is an infant of tender 
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years does not alter his status. He w ’ was usm 
premises in the right of (his) parents as tenants * 
Harrison v. Mortgage Investment Company, 61 App. 

155, 58 F. 2d 882. The regulation which was excluded 
mits the parking to “ * * * the immediate care and ke 
of the owners or occupants of the premises abutting ^here¬ 
on * * V’ 

But exclusion of the regulation had even more preju 
consequences to the District. Exclusion of the regu 
laid the foundation for the charge of the Court on th 
trine of res ipsa loquitur. Obviously that doctrine, 
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based on the theory that the explanation of the accident is 
peculiarly within the knowledge of the defendant, could not 
logically be applicable to the District when the instru¬ 
mentality which failed is, by regulation, placed in the im¬ 
mediate care and keeping of the family of the appellee. 

The undisputed facts, as disclosed by the record, are that 
under a permit issued by the District of Columbia the re- 
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taining wall in question was erected in the public parking 
for the benefit and convenience of premises 2320 H Street, 
Northwest (App. 2); and that this premises was occupied 
by the family of the appellee for approximately sixteen 
years prior to March 30, 1948, when the wall fell or col¬ 
lapsed upon the appellee (App. 21). 

While this regulation, which the court excluded, does 
not relieve the District of Columbia of the duty it owes to 
the traveling public to exercise reasonable care to maintain 
the streets and sidewalks in a reasonably safe condition, 
the effect of the regulation is to impose upon the abutting 
owner or occupant the responsibility for the maintenance 
of the structures and devices erected on the street for the 
use and benefit of the premises he owns or occupies. The 
above regulation was, therefore, proper evidence and the 
refusal of the court to admit it was error. 

In this connection, the appellant District of Columbia 
requested instruction numbered 8 (App. 98) as follows: 

“The jury is instructed as a matter of law that as 
between the landlord or tenant and the District of 
Columbia the landlord and/or tenant had the pri¬ 
mary obligation for maintaining the wall erected 
on the public space for their accommodation, use 
and convenience in a reasonably safe condition. 
Further the family of the landlord and/or tenant 
stand for the purposes of a suit against the city 
for failure to maintain the wall in the shoes of the 
landlord or tenant so that should injury occur to a 
member of the family of the landlord or tenant by 
reason of the failure of the landlord or tenant to 
maintain this structure erected in public space for 
their own use, accommodation and convenience the 
injured party cannot maintain an action against 
the city for negligence in maintenance. Therefore, 
if you find that the plaintiffs Helen Armstrong and 
Ralph Mahoney were tenants or members of the 
family of a tenant and that the wall in question was 
maintained for the use, accommodation and con- 
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venience of the premises they occupied, your ver¬ 
dict must be for the defendant, the District of 
Columbia.” 

District of Columbia’s proffered instruction numbered 8 
was based primarily on the following cases: 

Security Savings & Commercial Bank et al. v. Sul¬ 
livan, 49 App. D. C. 119, 261 F. 461 
Harrison v. Mortgage Investment Co. T 61 App. D. C. 
155, 58 F. 2d 882 

Smith v. State, to Use of Walsh, 92 Md. 518, 48 A. 

92 

The lease agreement under which appellee’s family occu¬ 
pied the premises in question (App. 87, 88, 89) is silent with 
respect to the obligation to repair and maintain the prop¬ 
erty. This Court discussed the responsibility for maintain¬ 
ing a structure in the public space in great detail in the 
Security Bank case, supra . In so far as this appellant is 
concerned it is unimportant whether or not by reason of the 
terms of the lease the owner transferred her maintenance 
responsibility to the tenant and his family including ap¬ 
pellee. Under the circumstances here present when viewed 
in the light of the Security Bank case, supra, it would appear 
that the obligation to repair the wall in question was upon 
the tenant. The lease was a lease of the entire premises 
and included of necessity the retaining wall, for that wall 
formed an integral part of the building. 

This requested instruction was denied (App. 70), anci the 
trial court, by giving appellee’s instructions numbered 1, 
2, 4, and 5 (App. 91), told the jury in effect that, having 
permitted the erection of the wall for the use and benefit 
of the building occupied by the plaintiff, the District oij Co¬ 
lumbia was responsible for its maintenance (App. 91-9.^). 

The trial court also denied appellant District of Co¬ 
lumbia’s instruction numbered 9 (App. 99), as follows: 


“The jury is instructed that the District of Co¬ 
lumbia is under no greater duty as regards the 
safety of its streets for a child than it is for an 
adult, and if you believe from the evidence that the 
street at the front of the plaintiffs’ premises was at 
the time of the injury reasonably safe for the use of 
an adult, while the adult is exercising reasonable 
care for his safety in the use of the street for the 
purpose for which it was intended, then the defend¬ 
ant District of Columbia is not liable to the plain¬ 
tiffs in any sum and you must find for the defend¬ 
ant District of Columbia.” 

This instruction would have told the jury that the plain¬ 
tiff occupied no better position than members of his family, 
and that if there had been no violation of the duty owed by 
the District of Columbia to the general public to maintain 
the streets and sidewalks in a reasonably safe condition, 
there could be no liability to the plaintiff. Harrison v. Mort¬ 
gage Investment Co., 61 App. D. C. 155, 58 F. 2d 882; 
Hageage v. District of Columbia, 42 App. D. C. 109; Maxe- 
don v. City of Corinth T 155 Miss. 588, 124 So. 795; Tymon, 
et al. v. M. L. S. Const. Co., Inc., 262 N. Y. 161, 186 N. E. 
429; McKenna v. Andreassi, 292 Mass. 213, 197 N. E. 879; 
Smith v. Slate, to Use of Walsh, supra. 

It is clear that the duty of the District of Columbia with 
respect to the maintenance of its streets and sidewalks is to 
exercise reasonable care to maintain them in a reasonably 
safe condition. District of Columbia v. Woodbury, 136 U. S. 
450, 462, 34 L. Ed. 472. 

It has been uniformly held, however, that where an abut¬ 
ting property owner has been, permitted to make a special 
use of the adjacent street or sidewalk and as a result of his 
negligence in the maintenance of such use a member of the 
public is injured and the municipality by reason of its pri¬ 
mary responsibility for the safety of its streets and side¬ 
walks is condemned to pay damages, the abutting owner is 
liable over to the municipality for the amount recovered. 




Washington Gaslight Company v. District of Columbia, 161 
U. S. 316, 40 L. Ed. 712; City of Chicago v. Robbins, 67 Jj. S. 
418,17 L. Ed. 298; Security Savings and Commercial Hank, 
et al. v. Sullivan, 49 App. D. C. 119, 261 F. 461; 63 C. jJ. S. 
861, pp. 223, 228. 

And this right of a municipality to indemnity applies with 
equal force in cases where the entire premises is in the pos¬ 
session and control of a tenant. Security Savings and Com¬ 
mercial Bank, et al. v. Sullivan, supra; Herron v. Ciiy of 
Youngstown, 136 Ohio St. 190, 24 N. E. 2d 708; Salt Lake 
City v. Schubach, 108 Utah 266, 159 P. 2d 149, 160 A. L. R. 
809; Mitchell v. Thomas, 91 Mont. 370, 9 P. 2d 639; City of 
Seattle v. Puget Sound Improvement Co., 47 Wash. 22, 91 P. 
255,12 L. R. A. (N. S.) 949,125 Am. St. Rep. 884; West Chi¬ 
cago Masonic Ass’n. v. Cohn, 192 Ill. 210, 61 N. E. 439; City 
of Spokane v. Crane Company, 98 Wash. 49, 167 P. 63, 64. 
In the latter case the court, in holding that the city was liable 
for injuries sustained by a pedestrian because of the para¬ 
mount duty owed the public to maintain the streets in a rea¬ 
sonably safe condition, said at page 64: 

“ * * * But the person who actually created or main ¬ 
tained for his own use the dangerous condition is, 
as between the city and himself, still primarily 
liable on elementary principles, and regardless of 
any statute or charter provision so declaring, 
simply because the dangerous condition was the re ¬ 
sult of his own personal negligence. As between 
him and the city, his was the active negligence, 
while that of the city was merely passive. These 
considerations make it plain that there is no differ¬ 
entiating significance to be found in the fact that 
the active negligence in this case was that of the 
tenant, who had complete possession and contro’ 
of the premises, and not that of the owner # * 

The basis for the rule announced in the cases mentioned 
above is the fact that the special use permitted is ii|i the 
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nature of an easement on public space for the benefit of the 
private property to which it is appurtenant. In exchange 
for this benefit, the law imposes upon the abutting owmer 
or occupant the duty to so maintain the device or structure 
as not to interfere with the superior right of the general 
public. Thus, in Security Savings and Commercial Bank, 
et al. v. Sullivan, supra, this court said: 

“ * * * where a property owner, for the benefit of 
his property, secures an easement from the city 
to construct a vault or extension of the basement 
under the sidewalk, with permission to place in the 
sidewalk basement doors, a coal hole, or, as in this 
instance, a contrivance for lighting the vault and 
basement, so long as he retains any control what¬ 
ever over the premises, he should be required to 
see that the condition thus created is kept safe and 
in good repair* * *. 

“* * * The rule undoubtedly applies where the 
entire property is demised, and the tenant, being 
required to keep the premises in repair, allows a 
portion thereof to become defective, resulting in 
injury to a third party * * *.” (Emphasis sup¬ 
plied.) 

It is clear from the foregoing that a tenant in possession 
and control has for all practical purposes the same status 
as an owner and is for this reason primarily responsible 
for his negligence in connection with the special use of a 
public street, established and maintained for the benefit 
and convenience of the premises he occupies. Salt Lake 
City v. Schubach, supra; Mitchell v. Thomas, supra . 

The cases cited as authorities for this proposition were 
concerned with injuries to travelers on the public streets 
and the duty owed by municipalities to the public with 
respect to the maintenance of the streets in a reasonably 
safe condition. In each case the liability imposed upon 
the defendant, -whether a municipality or an abutting 
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owner or occupant, was based upon a breach of somb well 
recognized duty owed to the person injured. In no case, 
however, was liability imposed upon the city where the 
person primarily responsible for the maintenance cj>f the 
use or one standing in his shoes was injured as the Result 
of his own negligence in failing to perform his duty, 

Here the District of Columbia did not own the retain¬ 
ing wall and did not order it constructed. It permitted the 
construction of the wall for the benefit of the property oc¬ 
cupied by the plaintiff (App. 2-7, 31). The only interest 
that the District of Columbia would or could have in the 
wall -would be to see that it was properly constructed, and 
that as so constructed it would not obstruct the use <j)f the 
public sidewalk in the ordinary and customary wajr and 
would not create a nuisance. 

The effect of the judgment of the trial court was, there¬ 
fore, to impose upon the District of Columbia a new duty 
and a new liability not heretofore recognized in this juris¬ 
diction, and which is without precedent in any other juris¬ 
diction. 

m 

The District of Columbia is not required to exercise the 
same degree of care in the maintenance of the area of 
the sidewalk set aside as parking as it is required to 
exercise in the maintenance of the paved portion of 
the sidewalk set aside for public travel. 

Although the District of Columbia is required to exer¬ 
cise reasonable care to maintain its streets and sidewalks 
in a reasonably safe condition, it is well established in 
this jurisdiction and elsewhere that there is a clear and 
well defined distinction between the duty of a municipality 
with respect to the maintenance of the public parking and 
its duty -with respect to the maintenance of the paved 
portion of the sidewalk set aside for public travel. District 
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of Columbia v. White, 4S App. D. C. 44; Finney v. District 
of Columbia, 47 App. D. C. 48; Dotey v. District of Co¬ 
lumbia, 25 App. D. C. 232; Wolf v. District of Columbia, 
21 App. D. C. 464; City of Tulsa v. Ensign, et al., 189 Okla. 
507, 117 P. 2d 1013; McKinley v. City of Chicago, 299 Ill. 
App. 58,19 N. E. 2d 452; Corcoran v. City of New Raven, et 
al., 108 Conn. 63, 142 A. 569; Dargatz v. Dodge City , 151 
Kan. 747, 100 P. 2d 680; Emory v. City of Ro?ne, 54 Ga. 
App. 469, 1S8 S. E. 358; Schramm et ux. v. City of Pitts¬ 
burgh, et al., 337 Pa. 65, 9 A. 2d 373. 

Perhaps the earliest judicial pronouncement in this juris¬ 
diction of the rule was in Rowes v. District of Columbia, 
2 App. D; C. 188, 192, where the court said: 

“It is a mistake to assume, as counsel for the 
plaintiff seems to do. that the sidewalks, so-called, 
of the cities of Washington and Georgetown, from 
the building line to the curbstone, are intended to 
be roamed over at will by those having occasion 
to be upon them for the purpose of travel or pleas¬ 
ure, or for any other purpose. It is very evident 

to everv one that these sidewalks in their entiretv 
♦ •> 

are not intended to be free from obstructions. 
Steps leading to the doors of houses, steps and 
area-ways leading downwards to the entrance to 
basements, openings for the admission of light and 
air to basement windows, projections in the shape 
of bay windows and other similar constructions on 
the inner part of such sidewalks, are necessary and 
recognized obstructions to their free and unlimited 
. . use for the purpose of travel over them, and on the 
outer side we have carriage steps, hitching posts, 
hydrants, pumps, planted trees, over which the 
public may not pass in freedom. Very generally 
also we have now a very considerable portion of 
this alleged sidewalk taken away from this sup¬ 
posed public use by its reservation for parking 
purposes. * * * He has a right to suppose that 
the portion of the so-called sidewalk reserved for 
the ordinary purposes of travel over it, is main- 
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tained in good condition to subserve that purpose; ? 
and he is not required to be op the lookout for pit - 
falls in that part of the public highway. But h^ 
is required to be on his guard when he approaches 
the inner line; for there he knqws, or should know, 
that there are usually' just such obstructions as> 
those that have been mentioned. * *'* Inside the 
usual pathway of. the so-called sidewalk there is 
always more or less danger. It is want of ordi¬ 
nary care and caution to ignore that danger. * * * ’ : 

■ • ' V |. • | 

In Dotey v. District of Columbia, supra, recovery was 
allowed for injuries sustained by the plaintiff when she 
stumbled over a city owned waterbox which projected about 
six inches above the brick pavement of the walk leading to 
the house, but the court was careful to point but at page 235 
as follows: ,r. 

* ■ '% k . 

“* • * And so, likewise, the portions of the side ¬ 
walks adjacent to houses,■ and known as parking, 
are withdrawn from general use by the public as 
sidewalks, and are committed to the immediate 
care and custody of the adjacent owners or occu¬ 
pants. And it may well be that pedestrians wan - 
dering , into these spaces, when they have been 
marked by being converted into grass plots, or 
otherwise in some distinctive manner segregated 
from the parts reserved for public travel, cannot 
hold the District of Columbia liable for any ob¬ 
struction which they may encounter there. * * * ” 
(Emphasis supplied.) 

The appellant District of Columbia sought by its re¬ 
quested instruction numbered 6 (App. 97) to have clearly 
defined to the jury the duty of the District of Columbia in 
connection with the maintenance of parking areas. The 
trial court, however, denied the requested instruction (App. 
70) and gave appellee’s instructions numbered 4 and 5 
(App. 92, 93). By these instructions, the court in effect 
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told the jury that the District of Columbia was held to the 
same degree of care with respect to the maintenance of the 
parking area as it was required to exercise in the mainten¬ 
ance of the paved sidewalk set aside for travel. 

In the case of City of Tulsa v. Ensign, supra, the trial 
court gave the jury instructions similar to plaintiff’s in¬ 
structions numbered 4 and 5, and the Supreme Court of 
Oklahoma, in reversing, said at pages 1016, 1017: 

“All the courts where the question has been 
raised hold that the duty with regard to mainten¬ 
ance of grass plots is quite different from that im¬ 
posed with regard to the traveled portions of the 
street or sidewalk. It has been said that no liability 
can arise from the uses and conditions which are 
customary and permissible in such areas, even 
though they may involve some slight elements of 
danger * * 

IV. 

The District of Columbia is not an insurer of the safety of 
persons using its streets and, before it can be held 
liable for injuries occurring thereon, there must be 
proof that the injuries were caused by a dangerous 
condition of the street and that the District of Colum¬ 
bia had notice, actual or constructive, of such condition. 

It was not alleged in the complaint nor was there evi¬ 
dence at the trial that the appellee’s injuries were sus¬ 
tained by reason of a defective condition of the paved side¬ 
walk or parking area at the front of the appellee’s home. 
The only allegation of negligence wms in paragraph num¬ 
bered 8 of the complaint (App. 2). 

The evidence in support of this allegation was that the 
appellee was playing alongside of the w r all in the areaway 
which leads to the back yard of his home (App. 17), ap¬ 
proximately midwrny between the paved sidewalk and the 
building line of the house (App. 19, Plaintiff’s Exhibit No. 
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1-C, App. 85), and that the wall suddenly collapsed 
fell upon him. 

Helen Armstrong, the appellee’s mother, testified 
cross-examination as follows: 


and 

on 


“By Mr^ Doherty: 

“Q. Mrs. Armstrong, how long have you been 
living at this address? A. Almost 16 years. 


“Q. Now, had you noticed that there was any¬ 
thing wrong with this wall before this particular 
day of March 30, 1948? A. Yes, sir, I had. 

‘ ‘ Q. And what did you see that was wrong with 
it? A. It had split, the wall had split on the side 
about halfway of the space, it had split. 

“Q. About how often did you notice it during 
that time? A. I noticed it during the time one 
winter it rained a lot, and we had a big electric) 
sewer down on the corner and during the winter' 
we had that explosion, and I guess the shattering 
from it, it blew out there, and it shattered the wall 
We had an awful explosion, it blew up all along the 
street. 


“Q. And you knew the wall was bad? A. Yes, 
but I didn’t think it was bad enough to cave irk 
on the child, though. (App. 21, 22) 


“Redirect Examination. » 

By Mr. Carroll: 

“Q. How tall was this wall, Mrs. Armstrong 
A. About six feet. 




“Q. * * * How thick is the wall? 
inches. (App. 23) 


A. About 18 


“Cross Examination . 








30 


By Mr. Gasch: • 

“Q. Now, you never told anybody at the Dis¬ 
trict Building about any difficulty you were having 
with the wall, did you? A. No, I didn’t. * * *. 
(App. 36) 


“By the Court: 

“Q. How long had it been before this accident 
that you or any other member of the family had 
noticed—or that you had noticed any crack in this 
—what do you call it? 

“Mr. Carroll:• Retaining walk 

“By the Court: 

‘ ‘ Q. —retaining wall; how long had it been ? A. 
Well, it has been about two years, or more. 

“Q. Before that time? A. Yes, sir. 

“The Court: That is all I want to ask her. 
(App. 39, 40) 

“Cross Examination . 

By Mr. Doherty: 

“Q. This was a crack in the wall, is that right? 

A. Yes. 

“Q. And you didn’t think it w^as dangerous, 
did you? A. No, I didn’t.” (App. 45) 

The testimony on behalf of the District of Columbia in 
this connection was by a police officer whose duty it vras 
to observe the condition of public space and record any 
dangerous or defective condition in public space coming 
to his attention. The testimony of this witness was that 
in patrolling his beat, he had observed the wall on many 
occasions and that there was nothing to indicate that there 
was anything wrong with it. (App. 55-61). 
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The District of Columbia is liot an insurer of the safety 
of persons coming Upon its streets. Its duty is to exercise 
reasonable care to'maintain its streets ih'a reasonably safe 
condition, and before there can be a recovery for injuries 
sustained thereon, plaintiff must show that his injuries 
were caused by a dangerous or, defective condition of the 
street and that the District of Columbia had notice, ac tual 
or constructive, of such condition, District of Columbia 
v. Woodbury, 136 U. S. 450, 34 L. ,Ed. 472; Way, et al. v. 
Efdimis, 66 App. D. C. 92^ 85 F. 2d 258; District of Colum¬ 
bia v. White, 48 App. D. C. 44; Jackson v. District of Col- 
uiybia, 48 App. D. C. 396; District of Columbia v. Black¬ 
man, 32 App. D. C. 32; Borough of Du Bois v. Panc^ast, 
218 F. 60 (C.C.A. 3rd). . ; 

In District of Columbia v. Woodbury, supra; the Su¬ 
preme Court of. the United States, in defining, the duty of 
the District of Columbia with respect to the maintenance 
of its streets and side , walks, said at p. 477: 


; ,, “The district government, as a municipal cor¬ 
poration, is charged with.the duty of supervising 
the streets of Washington, and keeping them in a 
condition fit for convenient use arid safe against 
accident to travelers using theim But it is not 
under an absolute obligation to respond for every 
accident a man may suffer in its ^streets. It is 
simply bound to, practice due care and diligence 
in the exercise of its powers and in the applica¬ 
tion of its resources towards the objects named. 
If due care is once exercised, and, notwithstand¬ 
ing, an accident occurs and somebody is injured, 
it is the misfortune of, tile victim and not the fault 
; ,pf the authorities. If its duty has been fully per¬ 
formed in regard to any particular. street and 
, that street has been put in good condition, safe 
against all accidents that could be foreseen and 
provided f6r, and afterwards, by some casualty, 
it falls into dilapidation and becomes dangerous, 
as, for instance, by the caving in of a sewer, and 
then an accident happens, the rule is that the dis- 
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trict government is not responsible for the injury 
that results, unless it had timely notice of the 
dangerous condition of the street, so that it could 
Le put in repair and the danger obviated . * * 
(Emphasis supplied) 

Here there was no pretense that the District of Colum¬ 
bia had actual notice of a dangerous or defective condi¬ 
tion of the public parking at the front of the appellee’s 
home or of the wall standing thereon. In fact, the evi¬ 
dence was to the contrary (App. 36). The testimony of 
the principal witness for the appellee was that there was 
a crack in the wall of uncertain duration, but that she did 
not regard the crack to be of such a nature as to render the 
wall dangerous or likely to fall (App. 22, 41, 45). Obvi¬ 
ously if the appellee’s mother, who had the best opportunity 
of knowing of the condition of the wall, did not consider it 
to be dangerous or defective, certainly there was no basis 
for attributing constructive notice of such condition to the 
District of Columbia. 

At the conclusion of all the testimony, the appellant Dis¬ 
trict of Columbia moved the court for a directed verdict 
and the court overruled the motion. 

Inasmuch as the appellee had not established by a pre¬ 
ponderance of the evidence that a dangerous condition 
existed in the public sidewalk or, if such condition existed, 
that the District of Columbia had notice, actual or con¬ 
structs e, thereof, the trial court was requested to give 
appellant District of Columbia’s instructions numbered 5, 
7, and 10 (App. 97-99). These requested instructions 
were based upon the well settled law in this jurisdiction as 
announced in District of Columbia v. Woodbury, supra, 
and covered every possible view of the case as developed 
by the evidence. The trial court, however, denied these 
requested instructions (App. 70-72) and this was error. 

The trial court, over the objection of the appellant Dis¬ 
trict of Columbia, then instructed the jury that: 
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“• * * If you find that the District of Columbia 
failed to inspect the said wall from time to time 
at reasonable intervals to see that it was main¬ 
tained in good order, such failure imputes negli¬ 
gence on the part of the District of Columbia for 
which it is liable for any damage or injury occa¬ 
sioned thereby.” (App. 74) . 


This instruction was clearly erroneous, because it sub¬ 
stitute^ for the rule in the Woodbury case a novel 
unrecognized theory. 

In Jackson v. District of Columbia, supra , plaintiff 
injured when a manhole cover in the public sidewalk ti 
causing her to fall. It appeared that the manhole 
was installed in the public sidewalk by an abutting o 
under a permit issued by the District of Columbia appr| 
mately 20 years prior to the accident. The jury return 
verdict for the defendant District of Columbia. This Cd> 
affirmed the judgment of the trial court, saying: 


and 

was 
lted, 
ver 
er 
oxi- 
<bd a 
urt 


cd 


wn 


“The criticism by the appellant of the 
charge of the court with reference to defects dis¬ 
coverable by inspection of the sidewalk from the 
surface, and of the requests of the defendant to 
charge, which were granted by the court, overlooks 
the fact that those statements and those requests 
had to do solely with the duty of the District to 
inspect its sidewalks from time to time,—that is 
to say, the duty of maintenance in good condition,— 
and did not in any way modify the charge in regard 
to the duty of the District at the time of the in¬ 
stallation of the device. The court said to the 
jury that if the place was in fact dangerous, and 
yet, in the exercise of reasonable supervision by the 
agents of the District walking along the street ob¬ 
serving it for defects, they would not have observed 
the dangerous condition, their verdict must be for 
the defendant, ‘unless you further find that this 
was as a matter of fact a defective appliance at 
the very time of its installation.’ ” 




The court concluded by saying: 

': f ! i ! , !!. i i i . 

“*•* * Under the circumstances of this case an 
inspector is. net bound to look for some particular 
defect of which he has no notice, but should use 
reasonable care to discover any defect * * V’ 

. J . .... 

CONCLUSION 

It is, therefore, respectfully submitted that the judgment 
of the trial court was erroneous, and should be reversed. 
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Hmtrii States (Court of Appeals 

Foe the District of Columbia Circuit 

No. 10,934 

Sarah Edna Bowles, Appellant 
v. 


Ralph Mahoney, a minor, by and through his ne±t friend 
and mother, Helen Armstrong, Appellee 


Appeal from the United States District 
for the District of Columbia 

BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 



The appellee filed a complaint in the United States 
District Court for the District of Columbia for damages 
for personal injury alleged to be caused by the negligence 
of the appellant as the owner of 2320 H Street, N. W., 
Washington, D. C., ending in a judgment in the sum of 
Twenty-two Hundred Fifty Dollars ($2250.00) in favor 
of the appellee. A motion to set aside the judgment and 
enter judgment for the appellant was denied. This ap¬ 
peal is taken from the judgment. (Joint App. 11). 
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Jurisdiction was conferred on the District Court by 
the provisions of Section 306, Title 11, and Section 501, 
Title 20, District of Columbia Code, 1940 Edition, and 
on this Court by Section 1291, Title 28, United States 
Code. 

STATEMENT OF THE CASE 

The appellant is the owner of the premises known as 
2320 H Street, N. W., Washington, D. C., and these 
premises were leased to one Luke Gaither by a written 
lease dated the 15th dav of March, 1936. (Joint App. 
87-89). 

Helen Armstrong, a sister of Luke Gaither, and her 
son, the appellee, resided with the brother at this address 
and Helen Armstrong helped to pay the rent. (Joint 
App. 21-23). 

On the 30th day of March, 1948, the appellee, Ralph 
Mahoney, was playing in an areaway near a retaining 
wall in front of the premises 2320 H Street, N. W., which 
is disclosed in plaintiff’s exhibits numbered 1-A-B-C 
(Joint App. 81-85) when a part of the retaining wall 
fell injuring the appellee. 

Helen Armstrong testified that she talked to B. F. 
Saul & Company, the agent for the collection of rents, 
on one occasion concerning the condition of the wall and 
a gentleman at B. F. Saul & Company informed Helen 
Armstrong that he would not make any repairs to the 
wall. (Joint App. 35). On cross-examination she stated 
that she had noticed the wall cracked like that for, I 
guess, about six months before the wall fell and that she 
did not think it was dangerous. (Joint App. 45). 

At the close of the plaintiff’s case, the appellant made 
a motion for a directed verdict which was denied (Joint 
App. 37) and the appellant stood on her motion for a 
directed verdict and did not present any evidence in de¬ 
fense. (Joint App. 63). 





The Court instructed the jury, among other things, on 
the doctrine of res ipsa loquitur and the jury returned a 
verdict in favor of the appellee in the sum of Twenty-two 
Hundred Fifty Dollars ($2250.00). 

STATEMENT OF POINTS 

1. The trial court was in error in denying appellant’s 
motion for a directed verdict. 

2. The Court erred in instructing the jury on the doc¬ 
trine of res ipsa loquitur. 

3. The Court erred in denying appellant’s instructions 
Nos. 1, 2 and 3. 

SUMMARY OF ARGUMENT 

It is the contention of the appellant that the testimony 
disclosed that the appellant owned the premises 2320 H 
Street, N. W., Washington, D. C., and that it was leased 
in its entirety to one Luke Gaither with whom the; ap¬ 
pellee lived. The lease contained no obligation or the 
part of the appellant to repair the property and, under 
the circumstances, it was the obligation of the tenant to 
make any necessary repairs. That the appellee produced 
no evidence of any negligence on the part of the appel¬ 
lant. 

The Court, on its own motion, instructed the jury that 
the doctrine of res ipsa loquitur applied and it is con¬ 
tended that the doctrine of res ipsa loquitur does not 
apply in a case of this kind and that the Court was in 
error in so instructing the jury. 
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ARGUMENT 

The uneontradicted testimony on behalf of the appellee 
discloses that he was a tenant with his mother in the 
premises 2320 H Street, N. W., which had been leased 
in its entirety to one Luke Gaither. The lease agreement 
was in writing and contains no covenant on the part of 
the owner to make repairs. 

The injury occurred on the 30th of March, 1948, and 
Luke Gaither had been in possession of these premises, 
under the written lease, since December 15, 1936. The 
testimony on behalf of the appellee indicated knowledge 
of a crack in the wall, which did not appear to be dan¬ 
gerous, and B. F. Saul & Company had refused to make 
any repairs. This crack in the wall appeared after an 
electric sewer blew up in 1948. (Joint App. 36). 

At the close of the appellee’s case, the appellant made 
a motion for a directed verdict on the ground that there 
was no negligence shown on the part of the appellant 
and that if there was any liability for the injury sus¬ 
tained by the appellee it was the responsibility of the 
tenant, Luke Gaither, and not the appellant. The Court 
denied the motion for a directed verdict and the appel¬ 
lant stood on her motion and introduced no evidence in 
the case. 

It is contended that the Court was in error in failing 
to direct a verdict for the appellant. 

The appellant, in the trial Court, relied upon the case 
of William J. Lender v. Capital City Life Insurance 
Company, 62 V. S. App. 1). C. 391, 68 Fed. (2d) 438, an 
action for the negligence in the maintenance of a rail 
guarding a stairway on the premises 507 E Street, N. W., 
Washington, D. C., occupied by Local No. 96. The plain¬ 
tiff, a member of the Union, leaned against a guard 
rail which gave way causing him to fall and he filed an 
action against the owner of the building. The Court, in 
its opinion, made the following statement: 
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“The defense was that the union and not the in¬ 
surance company was in possession of the entire 
property to which the stairway in question gavU ac¬ 
cess; that the company not having agreed to repair, 
the duty of maintenance was upon the tenant in pos¬ 
session; and that if any right of action accrued from 
the accident, it lay against the union, and not against 
the insurance company. 

The trial court took this view of the case and at 
the conclusion of plaintiff’s evidence, upon motion of 
defendant, directed a verdict in its favor. 

Under earlier decisions of this court relied on by 
the appellant a landlord who rents parts of a build¬ 
ing to different tenants retaining control of the build¬ 
ing himself, is obligated to keep the common portions 
of the building, such as stairways and halls, in re¬ 
pair, but this doctrine has no application to this case, 
because there were no portions of the building used 
or held in common by the barber and the union. 

The barber had his own street door in the base¬ 
ment below the sidewalk, and once in his shop he 
had no access to the remainder of the building; and 
no common ground with the union that occupied the 
remainder. While the union had its own street door 
above the sidewalk whereby it entered its own do¬ 
main, with no access to or common ground with the 
barber. 

It was at this street door of the union that the 
accident occurred. 

The insurance company had no other tenants in 
the building, and sought none, as it bought the build¬ 
ing for its own use and moved its offices there when 
the union found another habitation. 

After the sale, the union occupied the same quar¬ 
ters as before; for the same purposes as before; and 
there maintained the same caretaker as before. 

In this situation the case is governed by the gen¬ 
eral rule applicable between landlord and tenant, 
where it is long established that upon the letting of 
a house there is no implied warranty by the landlord 
that the house is safe; or well built; or reasonably 
fit for the occupancy intended. The tenant is a pur- 
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chaser of an estate in the property he rents, and he 
takes it under the gracious protection of caveat 
emptor. 

This situation, of course, is changed by an express 
agreement of the landlord to repair and maintain; 
or by his fraudulent statement, concealment, or deceit 
touching dangers or defects known to him; and prob¬ 
ably, without actual fraud, if the tenant expressly 
deals with the matter to his injury while relying only 
upon the landlord’s representations and not upon his 
own observations. But there is no contention that 
any of these exceptional conditions exist here, on the 
contrary the union as owner and occupant of the 
property for years before its purchase by the insur¬ 
ance company, and as tenant thereof continuously 
thereafter, was in a better position than the insur¬ 
ance company to know or observe any defective con¬ 
dition in the stairway. 

And persons coming upon such a property by per¬ 
mission of the tenant cannot be regarded as coming 
by invitation of the landlord so as to create a greater 
liability from the landlord to them than to the tenant 
himself. 

The plaintiff relies largely on three cases in this 
court. Security Savings & Commercial Bank v. Sul¬ 
livan, 49 App. D. C. 119, 261 F. 461; Altemus v. Tal- 
madge, 61 App. D. C. 148, 58 F. (2d) 874; Walker v. 
Dante, 61 App. D. C. 175, 58 F. (2d) 1076. 

But those cases are distinguished from the present 
case either because of common use by two or more 
tenants, or because some act of the landlord had modi¬ 
fied the exclusive use or possession of a sole tenant. 

Since the trial court was right in directing the 
verdict, the other assignments of error need no con¬ 
sideration here, and the judgment will therefore be 
affirmed. ’ ’ 

It is respectfully submitted that the foregoing case 
supports the contention of the appellant that there was 
no responsibility on the part of the appellant to repair 
and that no negligence was disclosed by the testimony as 
to the appellant and that the Court should have directed 
a verdict. 
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The Court over the objection of the appellant, on its 
own motion, instructed the jury that the doctrine; of res 
ipsa loquitur applied and instructed the jury on th$ effect 
of this doctrine. It is contended by the appellant tjhiat the 
doctrine did not apply in this case as against the appel¬ 
lant. 

The premises definitely were not in the control of the 
appellant and if it was in the control of anyone it was 
in the tenant, Luke Gaither, and not the appellant). The 
testimony discloses no obligation on the part of the appel¬ 
lant to make any repairs to the premises and the Court 
should not have instructed the jury on this dcjctrine. 
Safeway Stores, Inc. v. West, 86 U. S. App. D. C. 99, 
180 Fed. (2d) 25. 

The Court denied the appellant’s instructions Nds. 1, 2 
and 3. (Joint App. 101-102). These instructions were 
based upon the law contained in the case of Laivler v. 
Capital City Life Insurance Company, supra, and if the 
Court properly denied the appellant’s motion for a di¬ 
rected verdict then the appellant was entitled to these 
instructions. 

CONCLUSION 

It is respectfully submitted that the judgment against 
the appellant should be reversed with direction to the 
trial judge to set aside the judgment and enter judgment 
for the appellant. In the event that the Court is of the 
opinion that the trial Court did not err in this regard, 
then it is submitted that the case should be reversed with 
directions to grant a new trial for its error in its in¬ 
struction to the jury and the denial of appellant’s in¬ 
structions 1, 2 and 3. 

Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Appellant 
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2. No matter is now offered by the petitioner for con¬ 
sideration by this Court which was not submitted to the 
Court during the original presentation of the Case. 

3. There has been no intervening decision by this Court 
or by the Supreme Court of the United States which estab¬ 
lishes a rule inconsistent with that upon which this Court 
based its decision of July 10, 1952; and no issue of public 
importance is now raised which was not theretofore pre¬ 
sented to the Court. 

4. The Court’s decision of July 10, 1952, is predicated 
upon principles announced by the Supreme Court in City 
of Chicago v. Robbins , 67 U. S. 418, 17 L. Ed. 298, and by 
this Court in Security Savings and Commercial Rank, et at. 
v. Sullivan, 49 App. 1). C. 119, 261 F. 461, and in Harrison v. 
Mortgage Investment Com pang, 61 App. 1). C. 155, 58 F. 
2d 882.’ 

For the foregoing reasons it is respectfully submitted 
that the petition for rehearing should be denied. 

Vernon E. West, 

Corporation Counsel, D. C„ 

Chester II. Cray, 

Principal Assistant Corporation 
Counsel, D. C ., 

Oliver Gascii, 

Assistant Corporation Counsel, D. (\, 

Hubert B. Pair, 

Assistant Corporation Counsel, D. C., 

A ttorneys for Appellant 
District of Columbia, 

District Building, 

Washington 4, D. C. 
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upon the following counsel of record, by mailing, postage 
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Andrew W. Carroll, Esq., 
2001 11th Street, N. W., 
Washington 1, D. C. 
and 

Cornelius II. Doherty, Esq., 
1010 Vermont Aveimc, N. W., 
Washington, TVCT 


Hr bert B. Pair, 

Assistant (Corporation Counsel , I). C. 



